
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F207931

VANESSA JONES CLAIMANT

J. B. HUNT TRANSPORT, INC. RESPONDENT

INSURANCE COMPANY-STATE OF PENNSYLVANIA, RESPONDENT
INSURANCE CARRIER

OPINION FILED OCTOBER 26, 2004

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale, Washington
County, Arkansas.

Claimant represented by JASON WATSON, Attorney, Fayetteville, Arkansas.

Respondents represented by JOSEPH PURVIS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 16, 2004, in Springdale, Arkansas.

A pre-hearing order was entered in this case on June  3, 2004. Subsequent to the entry of this pre-

hearing order, various changes were made in regard to the stipulations and the issues. The first of

these changes concern the stipulation in regard to the appropriate weekly compensation rates.  The

second of these changes was the addition of the stipulation that the respondents had accepted

liability for and were paying permanent partial disability benefits for a permanent physical

impairment of 9% to the body as a whole.  Finally, the issue of the extent of permanent physical

impairment was withdrawn, as the claimant agreed that she had experienced a 9% permanent

physical impairment to the body as a whole from her compensable injury.  A copy of the  pre-

hearing order with these amendments noted thereon was made  Commission’s  Exhibit No. l to the

hearing. 

The following stipulations were offered by the parties and are hereby accepted:

1. On June 10, 2002, the relationship of employee-employer-carrier existed between

the parties.

2. On June 10, 2002, the appropriate weekly compensation rates were $409.00 for

total disability and $307.00 for permanent partial disability.
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3. On June 10, 2002, the claimant sustained a compensable injury to her right

shoulder/arm.

4. There is no dispute over the payment of medical expenses, at the present time.

5. There is no dispute over the payment of temporary total disability benefits, at

present time.

6. The claimant’s healing period ended on or about April 16, 2003.

7. Respondents accept liability for and are paying permanent benefits for a permanent

physical impairment of 9% to the body as a whole.

By agreement of the parties, the issues to be litigated and resolved at the present time were

limited to the following:

1. The claimant’s entitlement to permanent partial disability for wage loss.

2. Appropriate attorney’s fee.

In regard to these issues, the claimant contends:

(a) The claimant contends that she sustained a compensable injury on or about
June 10, 2002.

(b) Based upon the claimant’s functional restrictions and limitations, the claimant
is unable to return to her employment with the respondent and is entitled
to significant wage loss disability.

(c) The extent of impairment and wage loss disability have been controverted
by the respondents and the claimant’s attorney is entitled to a full
controverted attorney fee on al benefits found due.

In regard to these issues, the respondents contend:

(a) That the respondents initially controverted the claim, but after a brief
investigation, accepted the claim as compensable and to this point have paid
all sums which are due and owing.

(b) That the claimant is not permanently and totally disabled and therefore is
entitled to nothing more than payment of the scheduled impairment.

DISCUSSION

The central issue to be addressed concerns the claimant’s entitlement to permanent partial

disability benefits for permanent functional disability for loss of wage earning capacity.  This would
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be in addition to her entitlement to permanent partial disability benefits for the agreed upon

permanent physical impairment of 9% to the body as a whole.

 Clearly, the claimant’s compensable permanent  injury involves her shoulder joint.

Therefore, it would represent an “unscheduled” injury and would be controlled by the provisions

of Ark. Code Ann. §11-9-522.

  The evidence presented fails to show that the claimant has returned to employment or has

a bona fide offer of employment at wages equal to or greater than those she was receiving at the

time of her compensable injury.  Thus,  she would be entitled to a determination on the existence

and extent of permanent partial disability benefits for her permanent functional disability pursuant

to subsection (b) of Ark. Code Ann. §11-9-522. In determining the existence and extent of such

additional permanent functional disability, consideration must be given not only to the degree of the

claimant’s permanent physical impairment, but also to how this impairment affects her wage earning

abilities, in light of her age, education, previous work experience, and any other matters related to

her wage earning abilities.

The record reveals that the claimant is forty-seven years old. She has a GED and

approximately a year’s  work toward a two-year associate degree.  Finally, she also has a

commercial driver’s license.

The greater weight of the credible evidence shows that the claimant’s permanent injury to

prevent her shoulder joint precludes her from engaging in any employments that would require the

strenuous or repetitive use and movement of this portion of her body.  This would eliminate  the

claimant from  the type of  employment position that  she held with the respondent, or from truck

driving in general.  The evidence further shows  that the claimant obtained her commercial driving

license in 2000.  She has pursued  the occupation of a truck driver since that date.  In this capacity,

she has earned a weekly wage from a low of $400.00 to a high of $800.00.  At the time of her

compensable injury, she was earning an average weekly wage of at least $613.50.
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The claimant also has experience as a nurse’s aide and in private security work.  Clearly, the

claimant’s impaired shoulder and inability to use her right arm in a strenuous manner would also

prevent her from returning to work as a nurse’s aide.  These restrictions would also substantially

limit her in finding employment in security work. However, some security positions, particularly in

a supervisory capacity, would remain within her physical limitations and restrictions.  These

positions exist in sufficient number to  represent possible available employments.  However, these

positions, particularly at the entry level, would clearly pay substantially less than the wages the

claimant was earning as a truck driver.

  The claimant’s permanent physical restrictions against the strenuous or repetitive use of her

right shoulder would also preclude her from many factory or assembly line positions and some

clerical or sales positions.  The remaining positions in these areas that would comply with the

claimant’s limitations would also pay significantly less than the wages she was earning at the time of

her compensable injury.

The claimant testified that she had currently obtained employment with the Mississippi

Department of Human Services at a weekly wage of approximately $270.00.  She also testified that

if  she was able to complete an associate  (two year) degree, she could double her salary with the

Mississippi Department of Human Services. She indicated that she was approximately half-way

through obtaining this degree, and that it would require at least an additional two full semesters.

I would note that there is no indication that the claimant could accomplish  this within this time

frame and maintain her current full-time employment.  I would also note that the respondents have

made no offer to assist the claimant in  this endeavor by providing her with rehabilitation benefits

under the appropriate subsection of the Act.

All of the evidence presented, including the FCE, shows the claimant to be highly motivated

to return to regular gainful employment.  The fact that she has actually done so is unquestionably

supportive of this conclusion.
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After consideration of all the evidence presented, it is my opinion that the claimant has

proven that, as a result of her compensable shoulder injury, she has experienced a permanent

functional disability for loss of wage earning capacity equivalent to a permanent partial disability of

15% to the body as a whole.  This is in addition to her permanent physical impairment of 9% to the

body as a whole. Thus, I find that the claimant is entitled to permanent partial disability benefits

totaling 24% to the body as a whole.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 10, 2002,  the relationship of employee-employer-carrier existed between

the parties.

3. On June 10, 2002,  the claimant earned wages sufficient to entitle her to the

maximum weekly compensation rates in effect at the time, which were $409.00 for

total disability and $307.00 for permanent partial disability.

4. On June 10, 2002, the claimant sustained a compensable injury to her right shoulder.

5. At the present time, there is no dispute over the payment of expenses incurred for

reasonably necessary medical services required by the claimant’s compensable

injury.

6. At the present time, there is no dispute over the payment of temporary total

disability benefits.

7. The claimant’s healing period from the effects of her compensable injury ended on

or about April 16, 2003.

8. The respondents have now accepted liability for and have or are paying permanent

partial disability benefits for a permanent physical impairment of 9% to the body as

a whole.

9. The claimant has proven by the greater weight of the credible evidence that her

compensable injury has also produced permanent functional disability (loss of wage
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earning capacity) in the amount of 15% to the body as a whole.  This is in addition

to the permanent partial disability attributable to her 9% permanent physical

impairment. 

10. The respondents initially controverted this claim in its entirety and denied the

claimant’s entitlement to any and all benefits.

11. A  reasonable fee for the claimant’s attorney is the maximum statutory attorney’s fee

on all weekly indemnity benefits herein awarded to the claimant.

ORDER

The respondents shall pay to the claimant permanent partial disability benefits in the amount

of 24% to the body as a whole.   This includes permanent partial disability benefits for a permanent

physical impairment to 9% to the body as a whole and permanent partial disability benefits for

permanent functional disability for loss of wage earning capacity in the amount of 15% to the body

as a whole.. The respondents are entitled to a credit for any such benefits previously paid.

The respondents remain liable  for the expense of any reasonably necessary medical services

required by the claimant for her compensable injury (subject to the medical fee schedule established

by this Commission).

The respondents shall pay to the claimant's attorney the maximum statutory attorney's fee

on all controverted weekly indemnity benefits herein awarded to the claimant.  One-half of this fee

is the obligation of the respondents in addition to such benefits.  The remaining one-half of this fee

is to be withheld by the respondents from such benefits.

All benefits herein awarded, which have heretofore accrued, are payable in a lump sum

without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       
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