
BEFORE THE ARKANSAS W ORKERS’ COM PENSATION COM M ISSION

CLAIM  NO.  F009134

WESLEY DARRELL JOHNSTON, EM PLOYEE CLAIMANT

FOX TRUCKING, INC., EM PLOYER RESPONDENT

CAM BRIDGE INTEGRATED SERVICES, INC. ,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED M AY 18, 2004

Hearing before Chief  Administ rat ive Law  Judge Dav id Greenbaum  on M ay 14 ,

2004, at  Jonesboro, Craighead Count y, A rkansas.

Claimant  appearing pro se.

Respondents represented by M s. Am y S. Huff man, A t torney-at -Law , Lit t le Rock,

A rkansas.

STA TEMENT OF THE CASE

A hearing w as conducted May 14 , 2 004, t o determine w hether the

claimant  w as ent it led to addit ional w orkers’  com pensat ion benef its.

A  prehearing conference w as conduct ed in this claim on April 14 , 2004 ,

and a Prehearing Order w as filed on said date.  A t  the hearing,  the part ies

announced that  t he st ipulat ions, issues, as w ell as their respect ive content ions

w ere properly  set  out  in the Prehearing Order.   A  copy of  the Prehearing Order

w as int roduced as “ Commission’s Exhibit  1"  and made a part of  the record

w ithout  object ion.

It  w as st ipulated t hat  t he employ ee/employ er/carrier relat ionship ex ist ed

at  all relevant  t imes, including J uly  21 , 2 000; t hat  the claimant  sustained a
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compensable low  back injury on said date; t hat  respondents paid temporary

total disabil ity  at t he rate of $2 77 .00  per w eek t hrough on or about  February

19 , 20 01 , at w hich t ime the claimant  w as released by Dr.  Reginald Rutherford;

that  the last payment  of  benef its for t his claim w as on or about  August  9 ,

2001 ; and that  the respondent s cont roverted claimant ’ s ent itlement t o any

addit ional benef its.

A t  the prehearing conference, t he follow ing issues w ere presented for

determinat ion:

1 ) Whet her the respondents had paid benef it s at  the appropriate

com pensat ion rate.

2 ) Whether the claimant  w as ent it led to permanent  disability  benef its.

3 ) Whether the claim w as barred by  the Statut e of  Limit at ions.

Claimant  contended, in summary,  that  his average w eekly w age w as

greater than that  proposed by t he respondents, and that  he w as ent itled to

addit ional temporary t ot al disabilit y  at  the rate to be det ermined by  this

Commission.  The claimant  further contended that  he w as permanent ly tot ally

disabled as the result  of  the admit ted injury or,  alt ernat ively , that  he had

sust ained substant ial permanent  disability  in an amount  to be determined by  this

Commission.  Finally, t he claimant  maintained that  respondent s w rongf ully

term inated medical t reat ment , and that  he w as ent it led to f urther medical

t reatment , inc luding, but  not  limit ed to a change of  t reat ing physicians.  
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The respondents contended t hat  they  had paid all appropriate benef its to

w hich the c laimant  w as ent it led and that  he could not  prove addit ional benef it s

w ere reasonably  necessary in relat ion t o t he July 21 , 2000, injury .  As an

af f irmat ive def ense, respondent s cont ended t hat  the last  payment  of  benef it s

w as August  9 , 2001 ; t hat  the claimant  f iled a claim for additional benef its on

M ay 21 , 2003, and that  the St atut e of  Limit at ions barred a claim for addit ional

benef its.

The claimant  w as the only w itness to t estif y.  The claimant  did bring

several corroborat ing w itnesses, specifically to testif y about t heir observations

of  the c laimant ’ s phy sical condit ion before and af ter the July  21 , 2000 ,

adm it ted injury .  In view  of  the undisputed fact s, t ogether w ith the c laimant ’ s

test imony, I found, that  the t est imony of  claim ant ’ s w it nesses,  w as

unnecessary and that  if  permitt ed to testif y, w ould corroborate the claimant ’ s

pre-injury condition and post-injury complaints.  How ever, for reasons set  out

further below , t his claim f or addit ional benef its f ails because the claimant  did

not  t imely request  addit ional benef its.

The issue concerning the applicable compensat ion rate w as resolved at

the hearing.   The claimant  admit t ed that  his average w eekly w age w ith t he

employ er herein w as $4 08.33  per w eek and that  he w as averaging his pre-injury

w ages for the year prior t o h is in jury  w it h addit ional employ ers w hen arriv ing at

an average w eekly w age w hich the claimant  is not  permit ted to do.   Further, as
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ref lected by  the c laimant ’ s content ions, aforement ioned, another issue not

specif ically  listed concerned the c laimant ’ s ent it lement  to f urther medical

t reatment , including a change of  t reat ing physicians;  how ever, t his issue is,

likew ise,  rendered moot  because of  the Statut e of  Limit at ions def ense assert ed

and prov en by the respondent s.

Again, the claimant  w as the only w itness to t est ify .   The record is

com posed solely of  the t ranscript  of  the M ay 1 4 , 2004, hearing containing a

joint  documentary exhibit  consist ing of  eighty-six (86) pages.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. On July  21 , 2 000, t he claimant  sust ained a compensable low  back injury

w hich arose out of  and during the course of  his employment  w ith Fox

Trucking, Inc ., at  w hich t ime his average w eekly w age w as $408.33 ,

ent itling him to com pensat ion rates of  $272.0 0  per w eek f or temporary

tot al disability  and $204.0 0  per w eek for permanent  part ial disability .
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3 . The claimant ’ s healing period ended on or before February 19 , 2 001.

4 . The respondent s have paid all appropriate temporary  tot al disability  t o

w hich the claimant  is ent itled.

5 . Respondents last  paid indemnity benefit s on February 19 , 2001.

Respondents last paid a medical bill on or about A ugust 9 , 2001, f or

medical services previously incurred.

6 . The claimant  signed a Com mission Form AR-C claim ing addit ional

benef it s on M ay 21 , 2003, w hich w as f iled on M ay 27 , 2003.

7 . This claim for addit ional benef it s is barred by t he Statut e of  Limit at ions,

A rk. Code Ann. §11-9-702 (Repl.  2002).

8 . Even if t he claim is not barred by t he Statut e of  Limit at ions, w hich is

cont rary to the f indings and conclusions reached herein, nevertheless, t he

claimant  has failed t o establish t hat  he is ent it led to permanent  disabilit y

benef its.

9 . Respondents have cont rovert ed t his claim in it s ent iret y.

DISCUSSION

The t ime for fil ing of claims is set  out in A rk. Code Ann. §11-9 -702

w hich is set  out,  in part, below :

(a)     Time for Filing.

(1 )     A claim for com pensat ion f or disabilit y  on account  of  an in jury , ot her than

an occupat ional disease and occupat ional infection, shall be barred unless f iled

w ith the Workers’  Compensat ion Commission w it hin tw o (2 ) years f rom the
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dat e of  the compensable injury.  If, during the tw o-year period follow ing the

f iling of  t he claim, t he claimant  receives no w eekly benef it compensat ion and

receives no medical t reatment resulting from the alleged injury , the c laim shall

be barred thereaft er.

(B)     For purposes of  this sect ion,  the date of  the compensable injury  shall be

def ined as the date an injury is caused by an accident  as set  f orth in §11-9 -

102(4 ).

* * * * *

(b)     Time for Filing Additional Compensation.

(1 )     In cases w here any compensat ion, including disability  or medical,  has

been paid on account of injury, a claim for additional compensat ion shall be

barred unless f iled w ith t he Commission w ithin one (1 ) year from t he date of  the

last payment  of  compensation  or tw o (2) years f rom the date of  the injury,

w hichever is great er.

(2)     The t ime limitat ions of  t his subsect ion shall not apply t o claims for the

replacement  of  medicine, crut ches, ambulatory  devices, art if icial limbs,

eyeglasses, contact  lenses, hearing aids,  and ot her apparatus permanent ly or

indef init ely required as the result  of  a com pensable injury, w here the employer

or carrier previously f urnished such medical supplies, but replacement  of  such

it ems shall not  const it ut e payment  of  com pensat ion so as to toll the running of

the Statut e of  Limit at ions.

(c)     A claim for addit ional compensat ion m ust  specif ically st ate that  it  is a

claim for addit ional compensat ion.  Documents w hich do not  specif ically request

addit ional benef it s shall not  be considered a claim for additional compensat ion.

(Emphasis supplied)

The fact s in t his case are undisputed.  The claimant  sustained a

compensable injury on July 21 , 2000.  Respondents paid temporary  tot al

disabilit y  benef it s through February 19 , 2001, w hen the c laimant  w as released

by Dr. Reginald Rutherford as having achieved maximum medical improvement

w ithout  any permanent  impairment .  Respondents have paid no disabilit y
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benef it s since February 19 , 2001.  Respondents last paid a medical bill on

A ugust  9,  2 001, f or bills incurred prior to t hat  date.  The w ithin claim for

addit ional benef its w as filed w ith t his Commission on May  27 , 2003 .  Clearly ,

t he claim for addit ional benef it s w as f iled more than one (1) year f rom the date

of  last payment  of  compensat ion and more than tw o (2 ) years f rom the date of

the injury.  Accordingly, it is barred by limitat ions of  act ion.

A t  the hearing,  the c laimant  stated that he thought  he had tw o (2) years

f rom the date of last payment of compensation in w hich t o f ile a claim for

addit ional benef its.  Unfortunately, t he claimant ’ s misunderstanding does not

ext end his t ime for f iling a c laim.  Our Supreme Court  has previously  held  that

if  an injury becomes know n to t he claimant, his lack of  know ledge as to t he law

on f iling of  claims is no def ense, since one in f ull possession of  his ment al

facult ies should know  that  he should f ile a claim if  he has an injury.  Sanderson

&  Porter vs. Crow , 214 Ark. 41 6 , 216  S.W.2d 79 6 (1949).  The burden of f iling

a claim w ithin t he Statut e of  Limit at ions is on the claimant.  Plunkett  vs. St.

Francis Valley Lumber Co., 25  Ark. App. 195 , 755  S.W .2d 2 40 (1988).

Clearly,  the Statut e of  Limit at ions is a bar to t his claim.  Even if  the

claimant  could show  that  the claim w as not  barred,  w hich is not  conceded

herein, nevertheless, a review  of  the record as a w hole ref lect s that t he claimant

cannot  prove ent it lement  to permanent  disability  benef its.  

The claimant must prove, by a preponderance of  the ev idence, that  he is
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ent it led to an aw ard for a permanent anatomical impairment.  Weber vs. Best

Western of  A rkadelphia, Workers’  Compensat ion Commission F100472

(November 20 , 2003).  Permanent  benef its shall be aw arded only upon a

determinat ion that  the compensable injury w as the major cause of  the disabilit y

or impairment.  A rk. Code Ann. §11-9-102(4)(F)(ii)(a).  The present  claimant

failed t o show  that  he sustained a com pensable anatomical impairment  as a

result  of  his compensable injury.  A  claimant  must  prove a specif ic percentage

of  permanent  impairment  before he is eligible for permanent  disabilit y  benef it s

and w age-loss benef its.  Wal-Mart Stores, Inc. , v s. Cornell,  340  Ark.  475 , 10

S.W.3d 727  (2000).

The claimant  failed to of f er any medical evidence ref lect ing that he

sust ained any permanent  impairment .   Further, the record ref lect s that t he

claimant  w as involved in an automobile accident  approximately one mont h

before f i ling his claim f or addit ional benefits.  Even if  the c laim w as not  barred

by t ime, w hich it  clearly is, nevertheless, it w ould require sheer speculat ion and

conject ure to at t ribute the claimant ’ s current  problems to the admit ted incident

of  July 21 , 20 00 .  Conjecture and speculation, how ever plausible, cannot be

permit ted to supply the place of proof.  Dena Const ruct ion Company vs.

Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hospital vs. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The claimant  has the burden of  proving ent itlement t o addit ional benef its.
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In v iew  of  the f oregoing,  it  is herein concluded that  claimant  has failed to

establish ent it lement  to addit ional benef it s.  A ccordingly , t he w ithin c laim is

hereby respect fully denied and dismissed.

IT IS SO ORDERED.

                                                               

DAVID GREENBAUM                                  

Chief  Adm inist rat ive Law  Judge                  


