
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F311143 

STANLEY JOHNSON, Employee  CLAIMANT

MCKEE FOODS, Employer  RESPONDENT

RISK MANAGEMENT RESOURCES, Carrier RESPONDENT

OPINION FILED MAY 27, 2004

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On May 12, 2004, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 25, 2004, and a pre-

hearing order was filed on February 27, 2004.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer existed between the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his back on October 6, 2003.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $440.00 for temporary total disability and $330.00 for permanent partial

disability benefits.

5.   The respondents have heretofore paid all medical expenses, except for the

surgery that has been recommended by Dr. Knox, and have paid temporary total disability

from October 9, 2003 through the present.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Whether surgery recommended by Dr. Knox is causally related to claimant’s

compensable back injury.

2.   Attorney fee.

At the time of the hearing the parties clarified the issue to include surgery and

treatment recommended and performed by Dr. Knox.

The claimant contends he is entitled to surgery and treatment by Dr. Knox which has

been recommended for treatment of his compensable injury. 

The respondents contend that the surgery and treatment recommended by Dr. Knox

does not arise out of the compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 25, 2004, and contained in a pre-hearing order filed February 27,

2004, are hereby accepted as fact.

2.   Claimant has proven by a preponderance of the evidence that the surgery and

treatment recommended by Dr. Knox is causally related to his compensable back injury.

Accordingly, respondent is liable for payment of this medical treatment.   

FACTUAL BACKGROUND

The claimant is a fifty-four year old man with an eleventh grade education who

obtained his GED.   Claimant also attended college for a short period of time.  Prior to
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working for the respondent the claimant hauled hogs for Tyson Foods for approximately

eight and one-half years.    Prior to his work for Tyson the claimant hauled beer for Coors

for approximately one and one-half years.

The claimant has a history of back problems beginning in 1987.   At that time the

claimant was working for the railroad and suffered an injury to his back when he was struck

by a train.   Claimant received medical treatment and was off work for a period of time as

a result of that injury.   Claimant eventually settled that claim with the railroad.   Claimant

testified that after the initial period of time he was off work he did not miss any additional

work until after October 6, 2003.   However, claimant did admit that after his initial medical

treatment he would periodically receive medical treatment from a chiropractic physician for

low back pain which radiated into his right leg.   

The claimant was employed by the respondent as a long haul truck driver.   While

unloading a truck in Wisconsin on October 6, 2003 a roller in the trailer began to fall which

claimant grabbed, causing him to be jerked and resulting in a burning pain in his hip and

right leg.   Upon returning to Arkansas the claimant was sent to Dr. Moffett for medical

treatment.

The respondent accepted claimant’s injury as compensable and paid for some of

claimant’s medical treatment as well as  temporary total disability benefits through the date

of the hearing.

During the course of Dr. Moffitt’s treatment he recommended an MRI scan which

revealed a herniated disc at the L5-S1 level.   Dr. Moffitt eventually referred claimant to Dr.

Knox for an evaluation.   After a period of conservative treatment, Dr. Knox  performed

surgery on the claimant’s lumbar spine on February 27, 2004.   Following that procedure

Dr. Knox has also recommended physical therapy and work hardening.   Although

respondent had previously paid all medical expenses, respondent has not paid for the

surgery and treatment recommended and performed by Dr. Knox.  As a result, claimant
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filed this claim for additional compensation benefits.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to compensation benefits.   Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W. 2d 593 (1995).   In addition, claimant has the burden of proving by a preponderance

of the evidence that the physical condition for which he is requesting medical treatment is

causally related to his compensable injury.  Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W. 2d 118 (1974).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that the surgery and treatment recommended and performed by Dr. Knox

is causally related to his compensable October 6, 2003 injury.

Prior to the hearing the parties took the deposition of Dr. Knox, neurosurgeon.  Dr.

Knox testified at the time of his deposition that in his opinion the surgery he performed on

the claimant for the herniated disc at the L5-1 level was causally related to the injury of

October 6, 2003.

In support of its contention, the respondent notes that claimant has an extensive

history of prior back problems beginning with an injury while working for the railroad in

1987.   Claimant’s medical records and his testimony also indicate that claimant continued

to have periodic low back problems after 1987 which resulted in his seeking additional

medical treatment for a chiropractic physician.   This evidence also indicates that claimant’s

complaints prior to October 6, 2003 included pain radiating from his low back into his right

leg.   When claimant initially sought medical treatment from Dr. Moffitt, he denied any

significant back injury.   Furthermore, Dr. Knox also testified that he was unaware of the

claimant’s history of prior back problems.



5

Given this evidence, respondent contends that Dr. Knox’s opinion which is based

largely upon claimant’s history should be entitled to little weight.   I disagree.   While

admittedly Dr. Knox acknowledges that his opinion is based largely upon the history given

to him by the claimant, it should be noted that when given the opportunity to review the CT

scan of 1987 and when provided with a hypothetical question setting forth the history of

claimant’s prior back problems, Dr. Knox nevertheless stated that in his opinion the

claimant’s herniated disc and resulting surgery was causally related to the October 6, 2003

injury, not a pre-existing condition or degenerative process.

Q. If it is in fact that he was having lumbar pain and
right leg pain going as far back as ‘96 and we had this
incident in June of 2002, other than history of Mr. Johnson,
it’s very likely that disc preexisted October 6, 2003.  Isn’t
that correct?

A. Ask that again.

Q. If I can.  Assuming a history of lumbar pain and 
discomfort and right leg pain going back to April of ‘96
and in addition to the incident of June of 2002 in which
he has lumbar discomfort and right leg pain, other than
his history of an incident on October 6th, wouldn’t you,
based on a reasonable degree of medical certainty,
assume that they preexisted that date?

A. I don’t believe I could say that with a degree of
medical certainty, no.

Q. Well, without the history given to you, can you
state anything with a reasonable degree of medical
certainty as to when this disc occurred?

A. The fact that it was precipitated as the patient
stated on 10-06-03, I assume that it worsened sub-
stantially to the point that he sought and required
treatment, specifically surgery, so that it would indicate
to me that the disc herniation of which we speak is
related to the 10-06-03 incident.

Furthermore, Dr. Knox went on to state that in his opinion the major cause of the

problems for which he treated claimant was his injury in October. 
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Q. Do you have an opinion to a reasonable degree
of medical certainty as to whether or not the major cause
of the problems that he saw you about were related to the
injury that he told you about in October?

A. That is correct.

Thus, the evidence indicates  that claimant had a significant history of back

problems prior to October 6, 2003 including pain radiating into his right leg,  and that

neither Drs. Moffitt nor Knox were fully aware of this prior history.  When confronted with

this evidence, Dr. Knox still stated that in his opinion the claimant’s herniated disc and the

resulting surgery were causally related to the October 6, 2003 injury, not claimant’s pre-

existing condition.

I find that Dr. Knox’s opinion is entitled to great weight.  Dr. Knox is a well known

and well respected neurosurgeon in Northwest Arkansas and claimant was referred to Dr.

Knox by Dr. Moffitt, a physician chosen by the respondent.   Dr. Knox has opined that

claimant’s herniated disc and his surgery are causally related to the October 6, 2003 injury.

Having found that Dr. Knox’s opinion is entitled to great weight, I find that claimant has met

his burden of proof.

Accordingly, for the foregoing reasons, I find that claimant has met his burden of

proving by a preponderance of the evidence that the surgery and treatment recommended

and performed by Dr. Knox is causally related to his compensable injury of October 6,

2003.   Respondent is liable for payment of this surgery and treatment.

Claimant testified at the hearing that some of his medical benefits had been paid

for by his group health insurance.   Respondent is entitled to a credit for those benefits

pursuant to A.C.A. §11-9-411.   

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the
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amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

surgery and treatment recommended and performed by Dr. Knox is causally related to his

compensable injury of October 6, 2003.   Therefore, respondent is liable for payment of

said medical treatment.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


