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OPINION FILED SEPTEMBER 3, 2004

Hearing before Administrative Law Judge J. Mark White on July 29, 2004, in El

Dorado, Union County, Arkansas.

Claimant represented by Mr. Greg Giles, Attorney at Law, Texarkana, Arkansas.

Respondents represented by Mr. Lee Muldrow, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On July 29, 2004, the above-captioned claim came on for a hearing in El

Dorado, Arkansas. A pre-hearing conference was conducted on May 17, 2004, and

a Prehearing Order was entered that same day. A copy of the May 17, 2004,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; that the employee-employer-carrier
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relationship existed at all relevant times, including February 7, 2003; that on

February 7, 2003, the claimant sustained a compensable injury to his back; that the

respondents accepted the February 7, 2003, injury as compensable and paid benefits;

that the claimant earned sufficient wages to entitle him to the maximum

compensation rates; and that the claimant reached maximum medical improvement

no later than March 5, 2004, and has been assigned a 5% permanent impairment

rating to the body as a whole as a result of his compensable injury.

The parties agreed that the issues to be presented were whether the claimant

is entitled to additional temporary total disability benefits; whether additional

medical treatment is reasonably necessary in connection with the compensable

injury; whether the claimant has sustained wage loss in excess of his assigned

anatomical impairment rating; and controversion and attorney’s fees.

The claimant contends that he is entitled to additional temporary total

disability benefits from on or about October 30, 2003, through March 5, 2004, when

he was assessed at maximum medical improvement by Dr. Saer; that he has

sustained a 5% permanent impairment rating to the body as a whole, and that he is

entitled to wage loss disability benefits in excess of the 5% rating; that he is

permanently totally disabled; and that he is in need of pain management as

prescribed by Dr. Saer which respondents have at this point refused to authorize.
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Respondents contend that the claimant has received all benefits to which he

is currently entitled; that he has not sustained significant wage loss disability; and

that the claimant should be limited to the 5% rating assigned by Dr. Saer because he

has made no significant effort to cooperate in a rehabilitation program.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with Ark.

Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has proven by a preponderance of the evidence that additional

medical treatment, specifically that recommended by Dr. Saer, is reasonably

necessary in connection with the compensable injury. 

4. The claimant’s healing period ended no later than October 30, 2003.
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5. The claimant has therefore failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability benefits beginning

October 30, 2003.

6. The claimant has proven by a preponderance of the evidence that he has

sustained wage loss of 45% over and above his permanent anatomical

impairment of 5% to the body as a whole.

7. The respondents have controverted all benefits sought herein.

DISCUSSION

I. History

The claimant sustained a compensable injury to his back on February 7, 2003,

while picking up a box. At the time he was working as a welder’s helper for the

respondent-employer on a construction project in Alabama. He is a trained welder,

but he testified that he chose to work as a welder’s helper because it was easier to

find regular work as a helper than as a full-fledged welder. The respondents

accepted his injury as compensable and paid benefits.

After receiving emergency room treatment in Alabama, the claimant was first

treated by Dr. Greg Massanelli. An MRI performed February 13 revealed “mild

dehydration of the discs at L3-4, L4-5 with anterior spondylitic changes and mild
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disc bulge at L3-4. No other abnormalities noted.” On April 29 the Commission

entered an order granting the claimant a change of physician to Dr. Jeffrey DeHaan.

Dr. DeHaan eventually referred the claimant to Dr. Edward Saer, who in turn

referred the claimant to Dr. Sundar Krishnan. All of the doctors have treated the

claimant conservatively; it does not appear that surgery has ever been

recommended.

Dr. Krishnan ordered a second MRI, performed July 31, which revealed

annular tears L2-3, L3-4 and L4-5, as well as small central protrusions at L3-4 and

L4-5. But, the study revealed “no definite sign of nerve root impingement.” In light

of the MRI report, Dr. Krishnan recommended a discogram, which the respondents

denied. Dr. Krishnan appealed the denial on October 6, saying that depending on

the results, intradiscal electrothermal therapy (IDET) or spinal surgery might be

indicated. The respondents again denied the request. Dr. Krishnan records in his

notes that he discussed the claimant’s condition with Dr. Charles Mauriello, an

orthopedic specialist for the respondents’ utilization reviewer. The two agreed that

the next appropriate step was facet injections, which were performed November 14.

But the respondents terminated the claimant’s temporary total disability benefits as

of October 29, the same day that Dr. Krishnan and Dr. Mauriello had agreed to

proceed with the facet injections.
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The injections were of no benefit, and the following January the respondents

finally agreed to a discogram. Dr. Krishnan opined that the discogram and

subsequent CT exam revealed mild degenerative changes at L2-3, a posterior

annular tear at L3-4, and a small central disc herniation at L4-5. But the claimant

voiced concordant pain at every level from L2 through S1, even though the L5-S1

disc appeared “pretty much within normal limits.” Dr. Krishnan concluded that he

had nothing else to offer, and he released the claimant from his care on February 11,

2004, pending a functional capacity evaluation.

The evaluation was performed March 1 by Dr. Donald R. Smith. Dr. Smith

concluded that the claimant had reached maximum medical improvement (MMI)

with no permanent impairment, and that he was capable of performing medium-

level work. Interestingly, upon reviewing the radiographic studies Dr. Smith

summarized them as showing “some very mild degenerative changes in the L3-L4

and L4-L5 levels, which are commensurate with the patient’s age and work history.

These studies are essentially normal for a patient of this age group.” 

The claimant returned to Dr. Saer on March 5, at which point Dr. Saer

released him. Contrary to Dr. Smith, Dr. Saer assessed an impairment rating of 5%

to the body as a whole. To date the respondents have not paid this rating, though

they apparently concede it is owed.
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At the request of the respondents’ vocational consultant, a second functional

capacity evaluation was performed on July 5, 2004. This evaluation concluded that

the claimant was capable of performing light physical demand work for an eight-

hour day, so long as he was able to alternate sitting and standing every 20 to 25

minutes.

II. Adjudication

A. Additional Medical Treatment

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. ARK. CODE ANN. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994). It is well settled that a claimant may be entitled to

ongoing medical treatment after the healing period has ended, if the medical

treatment is geared toward management of the claimant's injury. Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

When he released the claimant from care and declared him to be at maximum

medical improvement (MMI) on March 5, 2004, Dr. Saer wrote in his treatment note,

“I do think he is going to need some medical management, and I would suggest
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getting him in to see a physiatrist who has an interest in back problems to help with

this.” There is no medical opinion in the record explicitly or implicitly contradicting

Dr. Saer’s recommendation. Counsel for the respondents implied at the hearing that

this care has already been provided, saying: 

Doctor Saer also recommended at some point that Mr.

Johnson be seen by his partner, a physiatrist, pain

management specialist, Doctor Krishnan, and, in fact, it

is my understanding, and the medical records reflect,

that the claimant has been seen by Doctor Krishnan on

a number of occasions.

In point of fact, the claimant did see Dr. Krishnan on multiple occasions –

before Dr. Saer made his recommendation of March 5, 2004. There is no evidence

whatsoever that the claimant was provided the care recommended by Dr. Saer on

March 5. Obviously, Dr. Saer was of the opinion that the claimant required

additional care beyond what Dr. Krishnan had already provided. 

Dr. Saer has recommended additional treatment, and nothing in the record

contradicts his opinion. I find that the claimant has proven by a preponderance of

the evidence that additional medical treatment, specifically that recommended by

Dr. Saer on March 5, 2004, is reasonably necessary in connection with the

compensable injury. 
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B. Temporary Total Disability

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The claimant seeks temporary total disability benefits beginning October 30,

2003. After this date, Dr. Krishnan continued to provide care to the claimant,

specifically facet injections and a discogram. However, the medical records and the

claimant’s testimony make clear that none of the treatment received after October

30, 2003, brought any improvement to the claimant’s condition. This indicates that

his condition was stable as of October 30, 2003. Because the healing period ends

when nothing further in the way of treatment will improve the claimant’s condition,

Mad Butcher, Inc., supra, and because none of the treatment received after October

30, 2003, improved the claimant’s condition, I must find that the claimant’s healing

period ended no later than October 30, 2003. Therefore, I conclude that the claimant

has failed to prove by a preponderance of the evidence that he is entitled to
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temporary total disability benefits beginning October 30, 2003.

C. Wage-Loss Benefits

In considering permanent disability benefits in excess of a claimant’s

anatomical impairment, the Commission may consider “such factors as the

employee's age, education, work experience, and other matters reasonably expected

to affect his or her future earning capacity.” ARK. CODE ANN. § 11-9-522 (b)(1). These

“other matters” may include the claimant's motivation to return to work. Rice v.

Georgia-Pacific Corporation, 72 Ark. App. 148, 35 S.W.3d 328 (2000). In summary, the

wage-loss factor is the extent to which a compensable injury has affected the

claimant's ability to earn a livelihood. Emerson Electric v. Gaston, 75 Ark. App. 232,

58 S.W.3d 848 (2001).

The claimant is 49 years of age; he has, at most, only a seventh grade

education, and he testified that his reading and writing skills are extremely limited.

His only vocational education is in welding; though he chose not to pursue

certification because of his inability to read the required written tests, he testified

that he is capable of performing welding work. His previous work experience is

mostly unskilled manual labor – timber cutter, truck driver, oilfield floor hand, and

construction worker. His only experience as a skilled laborer is his work as a welder,
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including a time spent as a self-employed welder, and as a welder’s helper. 

The claimant testified that he is willing to “try” work, but he does not think

he is capable of working. He has not sought work on his own initiative, other than

to apply for a handful of the jobs suggested by the respondents’ vocational

consultant. He testified he is not willing to move to a more populated area to find

work, even though the labor market in his area is depressed. He has applied for

Social Security disability benefits. He is in arrears in his child support, but he

acknowledged that he was in arrears even before his compensable injury. Given this

evidence, I find that the claimant is not motivated to return to work. 

The functional capacity evaluations performed on the claimant indicate he

is capable of at least light physical demand-level work, so long as he is permitted to

alternate standing and sitting every 20 to 25 minutes. The respondents’ vocational

consultant, Dale Thomas, agrees with this conclusion, while the claimant’s expert,

Bob White, alleges the claimant is completely unemployable. White writes:

No job has an at will ability to alternately sit and stand

and combined with David’s age (49), education (sixth

grade) work history (heavy unskilled) - I know of no job

which would allow him to sit/stand every 20 to 25

minutes, take a 5-10 minute break and resume activity.

I do not find White’s conclusion to be plausible. The record shows the

claimant is capable, for example, of pursuing self-employment as a light-duty
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welder, putting him in a position where he could sit, stand or take breaks as needed.

He has been self-employed as a welder before, and Thomas testified the claimant

could resume this work, limiting it to work within his physical restrictions. Or, the

claimant could work as a security guard, as suggested by the respondents’

vocational consultant. Such a job could plausibly allow the claimant to alternate

sitting and standing. White also claims in his report that the claimant “has no skills

to offer an employer.” This is simply not true; the claimant acknowledged in his

testimony that he has the skills and training to be a welder. Because of this

inaccuracy in White’s report, and because I do not find White’s conclusion to be

plausible, I give his opinion in this matter little weight.

Even though White’s conclusion is not plausible, it remains self-evident that

the functional capacity evaluation is not a complete measure of the claimant’s work

abilities – specifically, it does not measure the effect that work activities could have

on subsequent days, nor does it verify the claimant’s ability or lack thereof to work

a full 40-hour week on a continuous basis. In this regard, the claimant testified that

he has good days and bad days; on bad days, he testified that he sometimes cannot

even get out of bed. He testified that vigorous activity the day before makes it more

likely he will have a “bad day.” He also testified that he is unable to work an entire

eight-hour day without lying down to rest. I found the claimant’s testimony to be
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credible, in that it was internally consistent, consistent with the testimony of the

other witnesses, and consistent with the medical records submitted into evidence.

Thomas identified a number of jobs which the claimant could apply for.

Clearly, some of these jobs do not fall within the claimant’s physical restrictions –

production line work, such as that required for a poultry dresser or deboner, would

not appear to allow for the claimant to alternate sitting and standing. The same is

true of the bus driver job identified. However, other jobs identified by Thomas do

appear to fall within the claimant’s capabilities and physical restrictions – assembler,

welder and security guard, among others. Given the results of the functional

capacity evaluations, combined with his testimony and that of Thomas, I find that

the claimant is capable of earning at least some wages in either part-time or full-time

employment or self-employment.

Though the claimant earned fairly high wages at the time of his injury –

$18.65 per hour, working six days per week – the seasonal nature of his work

limited his annual earning capacity. He testified that he would work one job for

several weeks, and then move on to another job. The evidence does not establish

how much the claimant has made annually in recent years, though he testified it was

probably less than $20,000 per year. The jobs identified by Dale Thomas –

specifically those jobs that appear to fall within the claimant’s physical restrictions
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– offer hourly wages between $5.15 and $8. Computed at a 40-hour workweek, these

wages would translate into annual wages between $10,712 and $16,640. As noted

above, it is not entirely clear that the claimant is physically capable of working an

ordinary 40-hour workweek.

Considering all the evidence outlined above, in particular the claimant’s age,

education, work experience, motivation and physical restrictions, I find that the

claimant has proven by a preponderance of the evidence that he has sustained wage

loss of 45% over and above his permanent anatomical impairment of 5% to the body

as a whole.

AWARD

The claimant has proven by a preponderance of the evidence that additional

medical treatment is reasonably necessary in connection with his compensable

injury; and that he has sustained wage loss of 45% over and above his permanent

anatomical impairment of 5%. The respondents are hereby directed and ordered to

pay benefits in accordance with the findings of fact and conclusions of law set forth

herein.

The claimant’s attorney, Mr. Greg Giles, is hereby awarded the maximum

statutory attorney’s fee on all indemnity benefits controverted,  pursuant to Ark.
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Code Ann. § 11-9-715.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


