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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F311339

CATHY A. JOHNSON, EMPLOYEE CLAIMANT

NORTH ARKANSAS REGIONAL
MEDICAL CENTER, SELF-INSURED EMPLOYER RESPONDENT

CROCKETT ADJUSTMENT COMPANY, CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 18, 2004

A hearing in this case was conducted on September 2, 2004, before ADMINISTRATIVE
LAW JUDGE D. FRANKLIN AREY, III, at Harrison, Boone County, Arkansas.

Claimant was represented by Jay Tolley, Attorney at Law, Fayetteville, Arkansas.

Respondent was represented by John D. Davis, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A Prehearing Order was filed in this matter on April 13, 2004.  A copy of the

Prehearing Order was admitted into the record as Commission Exhibit #1. 

The parties agreed to four stipulations.  Two of the stipulations are set forth in the

Prehearing Order and were confirmed by the parties at the hearing.  The remaining two

stipulations were agreed to at the hearing.  The stipulations that follow are hereby

accepted:

1.  The employee-employer-carrier relationship existed at all relevant times.

2.  Claimant’s average weekly wage is $250.00.

3.  This claim has been controverted by Respondent.

4.  Claimant’s healing period did not extend past July 21, 2004.
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At the September 2, 2004 hearing, the parties discussed the issues set forth in the

Prehearing Order.  The parties agreed that the issues to be litigated and resolved are

limited to the following:

1.  Did Claimant sustain a compensable injury on October 18, 2003?

2.  Is Claimant entitled to temporary total disability from October 20, 2003 to July 21,

2004?

3.  Is Claimant entitled to medical benefits?

4.  Is Claimant entitled to an attorney’s fee?

The remaining issues are reserved.

Claimant contends that she sustained a compensable injury at work on October 18,

2003, for which she sought medical treatment on October 19, 2003.  Claimant seeks

medical and temporary total disability benefits, in addition to an attorney’s fee.

Respondent contends that Claimant did not sustain an injury in the course and scope of

her employment; therefore, Respondent controverts the compensability of her claim as well

as her request for benefits.

DISCUSSION

Claimant worked as a housekeeper for the Respondent employer.  She testified that

she sustained an injury on October 18, 2003:

Q.  What happened to you in October of ‘03?  And I’ll talk to you about the
date in a minute.

A.  What happened?  Well, I know that, when I went to work, that we were
short on hand[s].  I was working on the third floor, and I had to go up on
fourth to help a girl up there, because she was up there by herself.  So I did
two of the rooms up there, on the opposite side from where she was.  And
a visitor came to me and needed a chair for the room that he was visiting in,
so I grabbed the chair - I grabbed it, you know, and carried it to the visitor’s
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room.

Q.  What happened when you carried the chair or grabbed the chair?

A.  Well, I felt something in my back pull, where I didn’t know what I had
done, at that time.

Claimant recalled, “I know that I had pulled - felt like I pulled something, and I felt a

discomfort.”  She testified to pain in her back and right leg.  Claimant was asked to rate her

pain on a scale from zero to ten, with zero being no pain at all and ten being excruciating

pain, as of the time of the incident and as of the end of her shift at 3:30 that day; she

testified that her pain rated about a seven at both times.

When Claimant prepared to leave at the end of her shift, the office was full of

people, so she clocked out and went home.  The next morning, October 19, 2003,

Claimant reported for work.  However, she recalled that the pain worsened between the

18th and 19th.  She said something about her situation to the nurses on the floor she

worked on that morning, and was taken to the emergency room for treatment.  Claimant’s

supervisor, Rhilda Ricketts, testified that she first learned of Claimant’s incident from these

nurses on the morning of October 19, 2003.

Claimant was uncertain concerning the timing of her injury.  On direct examination,

she testified that the event occurred “some time after two” in the afternoon.  However, on

cross-examination, Claimant was reminded that during the course of her February 26, 2004

deposition she testified that the incident occurred after her 2:30 break.  Respondent’s

counsel attempted to clarify Claimant’s testimony.

Q.  So my question is, when you went on break on October the 18th, down
in the break room, were you having any trouble with your back that day?

A.  I don’t think I was.  I would have to say no.
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Q.  So then are you saying that this incident that you claim happened that
day happened after your 2:30 break?

A.  As far as I know.  I can’t - I just don’t know.  I don’t remember.

Q.  Okay.  But you remember that you weren’t having any trouble with your
back during your 2:30 break?

A.  That I can recall, no.
....

Q.  If you were having pain at the level of a seven, - 

A.  Uh-huh.

Q. - then it would make sense for you to be having pain during your break,
if this incident you claim happened before your break?

A.  It would make sense.  Yes, it would.

However, on redirect examination, Claimant revised her testimony again.

Q.  Your best recollection is that the incident happened around 2:10, before
that 2:30 break.  Are you going to stick with that?

A.  Yeah, 2:10.

Similarly, Claimant was uncertain as to whether she discussed her incident during

her 2:30 break.  On cross-examination she testified that she was not having any trouble

with her back when she went on break.  While still under cross-examination, she claimed

to have talked about her problem with a fellow employee, Mary Waits.

Q.  You just said you recall telling Mary Waits about injuring your back when
you took your 2:30 break.

A.  Yes, sir.  It’s hard to remember.

Q.  So you don’t remember talking to Mary Waits about your back?

A.  I know I said something to her because of her reply.

Q.  What was her reply?



5

A.  She said, well, I’ve lifted those chairs every day.  And I says, well, I have
to[o].  And I said, just this time, I must have picked it up wrong.

Claimant then insisted that her injury “was mentioned in the break room.  Everybody - well,

there was a few girls there.”

Heather Dearing, an occupational health and employee disability nurse, testified for

Respondent.  She explained the Respondent employer’s policy that employees should

immediately report all work injuries to their supervisor.  Dearing identified an orientation

form signed by Claimant in April of 2003, which confirmed Claimant’s ability to state this

employee notice of injury procedure.  This form is found on page 21 of Respondent’s

Exhibit #2, admitted into evidence.

Sarah Crow testified for Respondent; she worked in housekeeping on October 18,

2003, performing the same job as Claimant.  Crow worked with Claimant on the third floor,

until Claimant left for another floor sometime prior to their 2:30 break.  Around 3:20 that

afternoon, sometime after the break, Crow saw Claimant still working.

Q.  All right.  So what did you do then?

A.  I went over and seen if she needed help.

Q.  What was she doing?

A.  She was mopping out of 317.
....

Q.  Okay.  Did you talk to Ms. Johnson, at that time?

A.  Yeah.  I asked her if she was all right, and she said, yes, this was it.  And
I said, okay.

Q.  Okay.  Did she mention anything at all to you, at that time, about lifting
a chair or hurting her back?

A.  No.
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Q.  Did you notice anything unusual about the way that she was moving?

A.  No, I didn’t.

Q.  Was there any indication, from what you observed, that she was in any
pain at that time?

A.  No.

Crow was certain Claimant did not say anything at all about hurting her back when Crow

saw her near the end of their shift.  She did recall that Claimant presented to the hospital

emergency room on October 19th.

Mary Waits, another co-worker of Claimant’s in housekeeping, testified for

Respondent.  She worked the same shift as Claimant on October 18, 2003; however, she

worked on the fourth floor.  Waits recalled that Claimant came to the fourth floor at 2:05

and left at 2:20, right before the 2:30 break.  Waits denied that Claimant mentioned

anything at that time about lifting a chair or hurting her back.  Waits also denied that

Claimant mentioned anything concerning her incident during the break.

Q.  Okay.  Now, you said you took your break at 2:30.

A.  Yes, sir.

Q.  Did you go down to the first floor lounge break room?

A.  Yes, sir.

Q.  Okay.  And, during that break, did Ms. Johnson mention anything
whatsoever, to you, about lifting a chair or hurting her back?

A.  No, sir.

Q.  Having any pain in her back?

A.  No.

Q.  Did she say anything at all about it to you?
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A.  No.

Waits saw Claimant again as they were preparing to leave.  As Claimant walked out the

front door ahead of Waits, Waits did not notice anything unusual about the way she

walked.  Waits recalled that Claimant did tell her on October 19th that “she hurt her back,

but she didn’t say where she hurt her back.”

Respondent’s last witness was Rhilda Ricketts, Claimant’s supervisor on October

18, 2003.  She denied that Claimant mentioned lifting a chair, hurting her back, or having

pain in her back during the 2:30 afternoon break; she did not notice anything at all unusual

about the way Claimant moved or acted during the break.  Further, when Claimant turned

in her paperwork at the end of her shift on October 18, 2003, Ricketts denied that Claimant

mentioned hurting her back or lifting a chair, or having any problems.  However, when

Ricketts visited with Claimant after Claimant’s admission to the emergency room on

October 19, 2003, Claimant “did say that she had lifted a chair” the day before.

Among other requirements, a compensable injury is “[a]n accidental injury ... arising

out of and in the course of employment....” Ark. Code Ann. § 11-9-102(4)(A)(i).  This

phrase has been construed by the Arkansas Supreme Court.

We use the same test to determine whether an employee was performing
“employment services” as we do when determining whether an employee
was acting within “the course of employment.”  The test is whether the injury
occurred “within the time and space boundaries of the employment, when the
employee [was] carrying out the employer’s purpose or advancing the
employer’s interest directly or indirectly.”

Collins v. Excel Specialty Products, 347 Ark. 811, 816-17, 69 S.W.3d 14,       (2002)

(citations omitted).

Claimant must sustain her burden of proving the compensability of her injury by a
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preponderance of the evidence.   Ark. Code Ann. § 11-9-102(4)(E)(i).  “Preponderance of

the evidence” means evidence of greater convincing force; the term does not mean

preponderance in amount, but implies an overbalancing in weight.  Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 496-97, 206 S.W.2d 442,       (1947).

I find that Claimant has not sustained her burden of proving a compensable injury

by a preponderance of the evidence.  Specifically, I find that Claimant has not

demonstrated that an injury arose out of and in the course of her employment on October

18, 2003.  Claimant’s contradictory testimony, concerning both the timing of her alleged

injury and the persons with whom she discussed the injury, calls into question the credibility

of her statements.  Further, the credible testimony of Respondent’s witnesses either

questions, or directly contradicts, Claimant’s assertions.  Dearing’s testimony concerning

Claimant’s knowledge of the notice of injury policy highlights Claimant’s failure to report an

injury on October 18, 2003.  Crow’s testimony calls into question whether an injury

occurred, either before or after the 2:30 break.  Waits’ testimony contradicts Claimant’s

assertion that she discussed the injury with Waits during the break; further, Waits did not

observe anything unusual about the way Claimant walked as they left their employment

that day, although Claimant testified that she was in pain at the end of her shift.  Ricketts

did not hear or see any indication of an injury while in Claimant’s presence during the 2:30

break; at the end of the day, Ricketts denied that Claimant mentioned hurting her back or

lifting a chair, or having any problems.  Taken together, the evidence of greater convincing

force suggests that Claimant did not sustain an injury arising out of and in the course of her

employment on October 18, 2003.

Based upon the foregoing finding, it is not necessary to discuss Claimant’s request
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for medical benefits, temporary total disability benefits, or an attorney’s fee.  Because

Claimant failed to establish by a preponderance of the evidence one of the requirements

for establishing the compensability of the injury alleged, she failed to establish the

compensability of her claim, and compensation must be denied.  See Reed v. ConAgra

Frozen Foods, Full Workers’ Compensation Commission Opinion filed February 2, 1995

(E317744).   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulations agreed upon by the parties are reasonable and are approved.

2.  The employee-employer-carrier relationship existed at all relevant times.

3.  Claimant’s average weekly wage is $250.00.

4.  This claim has been controverted by Respondent.

5.  Claimant’s healing period did not extend past July 21, 2004.

6.  Claimant did not sustain her burden of proving by a preponderance of the

evidence that her injury arose out of and in the course of her employment.  Claimant’s

testimony concerning the timing of her injury is contradictory; Respondent’s credible

witnesses either question or flatly contradict Claimant’s assertions.  The evidence of

greater convincing force does not support a finding that Claimant’s alleged injury arose out

of and in the course of her employment on October 18, 2003.

7.  Because Claimant failed to prove a compensable injury, it is not necessary to

discuss her request for medical benefits, temporary total disability benefits, or an attorney’s

fee.
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ORDER

Claimant failed to sustain her burden of proving that she suffered a compensable

injury.  Therefore, the above claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III
Administrative Law Judge

DFA/ml


