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STATEMENT OF THE CASE

 A hearing was held on July 29, 2004, in Fort Smith, Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on April 30,

2004.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On January 20, 2002, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to the maximum compensation rate for

the year 2002.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of claimant’s low back injury of January 20,

2002.

2. Related medical.

3. Temporary total disability from January 21, 2002, to a date

to be determined.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that he

injured his back on or about January 20, 2002, while laying density

tools.  Claimant contends that he is entitled to temporary total

disability, medical expenses and permanent disability as assessed by

his physician.

   In regard to the foregoing issues the respondents contend that

the claimant sustained no compensable injury arising out of or in the

course of his employment.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The respondents submitted exhibits numbered 1, 2 and 3 and

respectfully marked as such.  The parties submitted the deposition

of Billy Ray Bredrick marked Joint Exhibit No. 1.  All these

exhibits were admitted without objection.

 DISCUSSION

Daniel Metzker testified on behalf of the claimant stating

that he knew the claimant only as a person he had worked with when

he worked for the respondent.  Mr. Metzker stated that he was a

service operator and it was his job to rig up and rig down the

tools to go down into the gas well to log the well.  Mr. Metzker
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testified that they use a variety of tools in order to measure the

depth, temperature and other things needed to be known by the

drilling company as to the status of the well.  This witness

testified that when the respondent is logging a well the regular

drilling crew is having to wait because the drilling operation

itself has stopped at that time.  Mr. Metzker testified that each

tool would be approximately two to four feet long and would weigh

from 100 to 200 or 300 pounds each.  This witness stated that these

different measuring tools are strung together on a cable so the

whole string might weigh seven or eight hundred pounds.  This

witness was asked if he remembered an incident in January 2002

involving the claimant at a well in Lamar, Arkansas, and Mr.

Metzker responded, “Yes.”  Mr. Metzker explained that he was not

scheduled to work that job but due to problems they were having

with tools, he was called at his home to go and pick up a tool in

Paul’s Valley and bring it to the Lamar well site.  Mr. Metzker

stated that after he picked up the tool he took it to the Lamar

well site, backed his truck up and waited for the crew members to

take the other tools out of the hole so that the depth meter could

be added to the cable.  This witness testified that the claimant

was working with Chuck and that Rick, the service supervisor, was

in the logging truck.  Mr. Metzker explained that the logging truck

is backed up to the cat walk on the drilling unit.  Mr. Metzker

testified that Chuck was on the ground and that the claimant was up

on the rig floor as the tools were being lowered down to ground

level to be placed in a holder so that they could be calibrated and
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their readings taken from them.  This witness testified that Chuck

was unable physically to pull the tools onto the stands and that

the claimant came down and changed places with Chuck so that they

could complete the job.  Mr. Metzker was asked if this is a heavy

job and he responded, “Oh, yeah.”  Mr. Metzker indicated that five

or six tools have been strung together and so they were very heavy.

This witness was asked what the ground conditions were and he

responded, “Oh, it was muddy, which usually it is.”  Mr. Metzker

testified that he was standing there waiting until they got the

tools sat down so that they could break the line of tools apart and

replace it with the tool which he had delivered so that the tools

could be pulled back up and sent back down the well.  Mr. Metzker

testified that when the claimant was pulling the tools back he

slipped and grabbed his back.  This witness testified that the

claimant let the tool go and that he came down and helped him get

the tool back on the stands.  This witness stated that Chuck then

came down from the rig floor and helped him lay the tool down.  Mr.

Metzker testified that the claimant was sitting there holding his

back and that Chuck was standing there and that the claimant told

him that he had hurt his back.  This witness was asked, “Is there

any doubt in your mind that Tom Jenkins hurt his back while pulling

that tool that day?”  Mr. Metzker responded, “No.”  Mr. Metzker

testified that Chuck actually said to the claimant that he needed

to go and tell Rick and after that the claimant went and sat in the

truck for the rest of the shift.  This witness stated that that was

the last time he saw the claimant until the week prior to this
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hearing when the claimant got a hold of him.  Mr. Metzker testified

that after this event that the claimant’s injury was the talk

around the shop and that Dexter had to come in and worked on the

crew.  Mr. Metzker stated that the talk of the shop was that the

claimant got hurt and they were wondering when he was coming back

to work or if he was coming back.  Mr. Metzker testified that

sometime after this incident he and Chuck ran into the claimant at

a Wal-Mart store at which time Chuck asked him how his back was.

On cross examination, Mr. Metzker testified that it was around

midnight when he finally got to the job site at Lamar and it was

almost morning when he and Chuck finally got the job completed.

Mr. Metzker testified that after he got to the well site, it was

about twenty minutes before he witnessed the claimant’s accident.

Mr. Metzker testified that it was night time but that the rig was

all lite up and it was hard for his to remember exact times and

dates from two years back.  This witness stated that he would

disagree with the claimant’s testimony in his deposition in that

Chuck was standing right beside him when the accident happened.

Mr. Metzker was asked if he considered Chuck Fountain an honest man

and he responded, “No, I don’t.”  This witness stated that, “The

man lied.  I mean, what can I say?  I mean, if he’s telling you

that he didn’t know Tom got hurt---that’s not true.”  

Dexter Willis testified on behalf of the claimant stating that

he had worked for the respondent from late 2001 to about July 2002.

Mr. Willis testified that he was assigned to the case hole

department as a driver/operator.  This witness testified that he
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met the claimant after he went to work for the respondent and that

they had worked on a couple of jobs together.  Mr. Willis testified

that in January 2002 he was called into work in order to fill in

for the claimant because he had hurt his back on an open hole job.

Mr. Willis testified that he asked Chuck Fountain one time what

happened to the claimant and Mr. Fountain told him that the

claimant had hurt his back lifting tools.  Mr. Willis testified

that he also asked the supervisor, Rick, and Wes Partin and they

both told him that the claimant hurt his back but did not indicate

how.  Mr. Willis testified that he did not like doing the job that

the claimant had because it was muddy and that the tools were very

heavy normally requiring one or two men to lift each tool.  Mr.

Willis testified that the claimant’s accident was discussed for

about a week and that some of the people in his department had to

fill in for the claimant.  

On cross examination, Mr. Willis testified that the first job

he worked as a fill in for the claimant, Chuck told him that the

claimant had hurt his back lifting tools.  This witness remembers

that Rick told him that he probably would be catching a few more

jobs because the claimant had hurt his back.

The claimant testified that he worked for the respondent from

about 2000 to 2002.  The claimant testified that on the Lamar well

site one of the tools they were using to log the well malfunctioned

and that Daniel Metzker was to bring a replacement tool.  The

claimant testified that as the tools were coming out of the well he

was on the rig floor and that Chuck was on the ground.  The
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claimant testified that the rig floor was approximately ten feet

from the ground as best he could remember.  The claimant stated

that Chuck was trying to lay the tools down and he kept slipping

because he was not strong enough.  The claimant came down to help

get the tools put on the rack and in the process he slipped and

hurt his back.  The claimant testified that it felt like someone

had put gas on him and lit him.  The claimant testified that at the

time of his injury, Chuck was on the floor noting that Chuck was

not that far away from him on the rig floor.  The claimant

testified that when he slipped he let the tool go at which time

Chuck came down off the floor and he and Daniel Metzker finished

laying the tools down.  The claimant testified that he told them at

that time that he had hurt his back.  The claimant remembers that

when he told Chuck that he had hurt his back, Chuck told him to

tell Rick, which he did.  The claimant was asked if an accident

report was filled out and he replied no.  The claimant stated that

he did report the injury to Rick but they were having so many

problems on the rig and they were trying to get out of there so

after he told Rick nothing ever happened.  The claimant stated that

Rick has filled out an accident report on him before for a previous

fall.  The claimant explained that he was working on a drilling rig

and the floor was yanked out underneath him and he fell about five

or six feet and landed on his back.  The claimant stated that he

reported this fall and Rick filled out an incident report and he

was sent to be checked out by the doctor remembering that he was

all bruised up.  The claimant stated that  he missed about a day or
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a day and a half of work as a result of this fall.  The claimant

testified that after he had hurt his back he sat in the truck for

the rest of his shift.  The claimant remembers that Chuck was in

the truck a little bit but after the job was over they loaded up

and went back to the shop.  The claimant was asked if he has worked

since that date and he responded no.  The claimant testified that

the next day he remembers telling Otis, Dexter as well as Frederick

about his injury the day before.  The claimant testified that his

first medical treatment was received at the emergency room and then

he went to Sparks Preferred.  

The claimant testified that he has had prior back problems

over the years but nothing like what he experienced in January

2002.  The claimant testified that his back has bothered him a

little bit but never like after his slip.  The claimant testified

that he did the job every day lifting the tools and he back never

bothered him.  The claimant agreed that he has seen the doctor

several times and he has had previous MRIs on his back.  The

claimant testified that when he went to work for the respondent

they did a spinal x-ray and they had to go through a DOT physical.

The claimant testified that the respondent’s company doctor did not

find anything because he cleared the claimant to go to work.

The claimant testified that initially he did not file a

workers’ compensation claim out of fear of losing his job.  The

claimant further explained that he was not thinking clearly due to

the dramatic sudden death of this father some three months before

his accident.  The claimant further explained that he found his
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father not breathing and performed CPR on his father until the

ambulance arrived.  The claimant testified that he has had

nightmares about this event and has been very stressed because of

his father’s death.  The claimant testified that he did not

remember filling out an application for short term disability

indicating that he had strained a muscle in his back while lifting

at home.  The claimant testified that his head was not right and he

was afraid of losing his job and does not remember filling out this

form.  The claimant testified that when he was first seen at Sparks

Preferred Medical Care, there is nothing on this initial report to

indicate how his injury happened but on the second visit it sets

out that he got hurt lifting at work.  The claimant agreed that he

also reported how he hurt his back to Dr. Cheyne and all of his

subsequent medical providers.  The claimant agreed that there is

nothing in the medical records setting forth that he hurt his back

while lifting at home.  The claimant testified that ultimately he

has had a spinal fusion and that to date he has not been released

from medical care.  The claimant testified that Dr. Standefer has

refused to see him because his medical bills have not been paid.

The claimant testified that he still has back pain and he has

problems with his leg buckling underneath him as well as loss of

strength in his right leg and arm.

On cross examination, the claimant agreed that the form he

filled out on June 3, 2002, set forth that his injury happened at

Lamar, Arkansas on January 20, 2002, at approximately 1:00 p.m.

The claimant stated that he does not exactly remember the time but
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it was around that time.  The claimant stated that he does not

remember the exact time but they had been out on this job for

forever with a lot of problems, noting that sometimes they are out

there for days without any sleep.  The claimant also agreed that he

did not list Daniel Metzker as one of the witness to this accident

but he did list Richard Whitlock, Chuck Fountain and Bill Bredrick.

The claimant agreed that this form sets forth that he reported his

injury to Richard Whitlock and Bill Bredrick and did not indicate

on this report that he reported the injury to Chuck Fountain or to

Dan Metzker.  The claimant stated that in his answers to

interrogatories he did not include Daniel Metzker as being present

on the day of his injury but did list Chuck Fountain, Richard

Whitlock and Bill Bredrick.  The claimant was read a portion of his

deposition where he indicated that Daniel Metzker was not present

when he slipped and injured himself but that he showed up after

this injury occurred.  The claimant responded that he did not

remember that far back and related his lack of memory to the loss

of his father as well as the number of hours he had been working on

this particular job and medications which he was taking.  The

claimant agreed that he still is under stress from the loss of his

father and that he is still taking medications but his current

testimony is truthful because he is more clear headed now.  The

claimant testified that Mr. Metzker was telling the truth as was

his testimony truthful in his deposition concerning where Mr.

Fountain was at the time of the accident.  The claimant testified

that Mr. Fountain was within eye contact and was handing the tool



11

over the side of the rig floor to him at the time of the accident.

The claimant explained that the rig floor varies greatly from rig

to rig and it would be his estimation that it was approximately ten

feet high on this particular job.  

The claimant continued to be cross examined by the respondent

concerning the form he filled out requesting short term disability.

The claimant indicated by his testimony that he had filled out this

form setting forth that he had hurt his back at home lifting too

much and he did not intend to file a workers’ compensation claim

and that his accident was not work related because his head was not

right.   The respondent went through a series of questions as to

information the claimant had put on this form which the claimant

agreed was correct with the exception of the information concerning

how his accident happened.  The claimant agreed that he received

short term disability and is currently receiving long term

disability benefits.  The claimant agreed that some of his

treatment was covered by Blue Cross Blue Shield through the

respondent’s group policy.  The claimant agreed that he was not

truthful in his deposition concerning his back problems before

January 20, 2002.  The claimant further agreed it was because of

his father’s death that he responded as he did in his deposition.

The claimant testified that he does remember getting epidural

steroid injections on February 26, 2001, as well as undergoing an

MRI for his low back.  The claimant testified that he does not

remember being seen by Dr. Ross on January 7, 2003, for low back
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pain and muscle spasms in his low back because that was right after

his father’s death.  The claimant was asked, 

“You denied under oath that you ever received
treatment or had injury to your low back
before January 20, 2002, and I just went
through your 9 10 examples where you did over
twelve and a half years.  We talked about two
motor vehicle accidents: three other specific
injuries to your low back: two MRIs: two
epidural steroid injections: and a diagnosis
of an L4-5 central disc herniation and you’re
still telling us today that you had no memory
of any of that when I took your deposition
last summer?”

The claimant responded, “Yes and no.  My head was still screwed

up.”  The claimant also agreed that he had been taking numerous

medications for low back pain in the year leading up to January 20,

2002.  

On redirect examination, the claimant testified that before he

went to work for the respondent he was given spinal x-rays and had

worked for the respondent as much as 160 hours in a two-week period

of time.  The claimant also agreed that his work for the respondent

was heavy repetitive pulling, pushing, lifting and carrying.  The

claimant indicated, by his testimony, that no one had told him that

he had a herniated disc after viewing his MRI of June 29, 2001, but

does remember that there was a “big change” in his MRI after his

January 2002 incident.  The claimant testified that on January 26,

2002, when he gave a history to the doctor of lifting a 500-pound

toolbox, in fact it was a tool noting that he, the claimant, does

not even own a toolbox.  The claimant agreed that even though he

had given the doctor a history of how his injury happened on

January 26, 2002, on February 1 when he filled out the forms for
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short term disability, he put down that he got hurt at home.  The

claimant agreed that the medical report dated January 30, 2002,

from Dr. Ross does not even mention his back but dwells on his

being upset, crying, over the untimely shocking death of his

father.

Charles Fountain testified on behalf of the respondents

stating that he had worked for the respondent for almost three

years.  Mr. Fountain testified that he did not see the claimant

injure himself on the job on any day while working at the Lamar

unit nor did he see the claimant injure his back on Sunday, January

20, 2002, while working on this same well.  Mr. Fountain testified

that after the claimant was off work for several days and called

in, it was his understanding that the claimant was off due to

kidney problems.  Mr. Fountain was asked if he would have worked

with the claimant that last day that the claimant worked before he

called in sick and Mr. Fountain responded, “I could have.  I don’t

remember the job.”  Mr. Fountain testified that to his memory he

has never worked on a job with Dan Metzker and the claimant

together.  Mr. Fountain testified that the claimant had told him

over the phone a few weeks later that he had hurt his back lifting

a tool and he may have told this to Mr. Willis.  

On cross examination, Mr. Fountain testified that he and

Daniel Metzker have worked together on several jobs in Oklahoma but

does not remember what days.  Mr. Fountain testified that it could

have happened that Mr. Metzker had delivered tools when a tool had

broken down but he could not remember.  Mr. Fountain testified that
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the work area is usually slippery and the work is hard and heavy.

This witness also testified that they would work anywhere from

forty to one hundred hours per week and he does not remember an

incident where they were coming out of a hole in Lamar and the

claimant hurt his back.  Mr. Fountain testified that if he ever

told Daniel Metzker or Dexter Willis that the claimant hurt his

back, it was at a later date after the claimant had told him that

he hurt his back.  Mr. Fountain testified that he is still working

for the respondent but is now working a much lighter job.

Richard Whitlock testified that he had been working for the

respondent for the past eighteen years as a field engineer in the

logging department.  Mr. Whitlock testified that he was the on site

supervisor and if an injury to one of the crew had occurred, it

would have been reported to him.  Mr. Whitlock was asked if the

claimant, on January 20, 2002, reported to him that he had

sustained an on the job injury, Mr. Whitlock responded, “No, Sir,

he did not.”  Mr. Whitlock testified that the job site was a muddy

location but not out of the ordinary and the testimony concerning

the tools they were using was correct indicating that it was a

standard job.  Mr. Whitlock testified that he does not recall

having tool problems but they may have and Mr. Metzker might have

brought out a dip meter noting that if they ran a dip meter on that

particular job they would definitely have had to have someone go

bring it to them.  Mr. Whitlock testified that there was nothing

special about the Lamar job that sticks out in his mind including

anyone getting hurt.  Mr. Whitlock testified that he did not tell
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Dexter Willis that the claimant had hurt his back on the job but

Mr. Willis was told that he may need to cover for the claimant for

a few days because he was off sick.  Mr. Whitlock stated that it

was his understanding that the claimant had a kidney infection and

would be off sick for a few days.  This witness testified that he

called the claimant probably on Monday and the claimant told him

that he was home sick that he had a kidney infection and that if he

needed a doctor’s release he would get one.  Mr. Whitlock testified

that that is when he needed to have Mr. Willis cover for the

claimant for a few days, noting that it was not uncommon if someone

was off sick that they would move people around.  

Mr. Whitlock testified on cross examination that it was

several months later that he learned that the claimant had filed

some type of claim alleging that he had injured his back on a job.

Mr. Whitlock testified that while they are running data in the hole

he is always in the truck.  Mr. Whitlock testified that the truck

is backed up to the area and it has a large window in the back so

that he can keep in view the rig floor as well as the area where

they are working with the tools.  Mr. Whitlock stated that the

person running the hoist needs to be able to see the tools at all

times.  Mr. Whitlock was asked about Mr. Metzker being there and

bringing a tool if that was at all consistent with something that

could have happened, Mr. Whitlock responded,  “That could happen,

yes.”

Billy Ray Bredrick testified in his deposition that he had

worked for the respondent about twenty years and that he was
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acquainted with the claimant.  Mr. Bredrick testified that he and

the claimant have worked on several jobs together although they

work in different departments.  This witness testified that the

claimant did tell him that he hurt his back on the job and that

they had a discussion about it.  Mr. Bredrick testified that he

last talked to the claimant about his getting hurt on the job

probably a week after the claimant’s father’s death.  Mr. Bredrick

stated that the claimant had mentioned it two or three times to him

that he hurt his back on the job sometime before his father’s

death.  This witness testified that the claimant told him that he

twisted in the mud and hurt his back.  Mr. Bredrick testified that

he could not give an actual date when this event happened.  

Medical records are extensive.  The claimant began complaining

of and being treated for low back pain as early as 1988 and began

being seen and treated for mental problems at least a year prior to

1988.  The claimant has an apparent drug problem, noting that he

has been treated for a drug overdose on August 31, 1988, December

2, 1996, June 2, 1997, and April 2, 1998.  The claimant was seen

for a lumbar spine strain on September 16, 1988, was seen on June

23, 1989, for mid upper back complaints and again on November 26,

1989.  The claimant was in a motor vehicle accident on July 30,

1994, and at that time was diagnosed with a cerebral concussion as

well as a cervical strain.  On January 22, 1995, the claimant was

seen at the St. Edward’s Mercy Medical Center with complaints of

low back pain after throwing boxes at work for which he was

prescribed medications, heat and bed rest.  The claimant was
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treated twice more in 1995 for complaints of low back pain, each

time being treated with bed rest and medications.  On April 29,

1997, the claimant was seen for other reasons but also had

complaints of low back pain when he was seen at the Sparks Medical

Center.  The claimant was seen at a hospital in Colorado Springs on

June 26, 1998, with the complaints of back pain and groin pain.

The claimant was prescribed medications and instructed to be off

work for two days.  The claimant was treated at Sparks Regional

Medical Center on September 20, 1998, for complaints of low back,

low abdomen and testicle pain.  On October 28, 1998, the claimant

was seen at Sparks Regional Medical Center reporting that he had

fallen from a ladder and hurt his neck low back and third finger.

The claimant was treated with medications, a lumbar support and bed

rest.  The claimant was seen at Sparks Regional Medical Center on

December 7, 1999, with complaints of low back pain, nausea and

vomiting which had started that day.  Medications were administered

and the claimant left the ER before final disposition.  On March

20, 2000, the claimant was seen at Sparks Medical Center with

complaints of low back pain stating that he injured it Friday but

does not know how.  Medications were prescribed and bed rest.  Dr.

Jerry Lenington writes on September 28, 2000, that he has seen the

claimant at the pain clinic for his complaints of low back pain and

pain in his right hip.  The doctor writes that the claimant reports

that he has a history which dates back to 1995 when he was in a

motor vehicle accident.  Dr. Lenington diagnosed the claimant with

having radicular pain S1 on the right side and recommended epidural
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steroid injections which the claimant wanted to consider.  On

November 28, 2000, the claimant was seen at Sparks Medical Center

for complaints of low back pain where he is diagnosed with acute

lumbosacral muscle strain indicating that it is all across his low

back.  The claimant was prescribed medications.  The claimant was

seen by Dr. Ken Lilly on February 26, 2002, with complaints of

chronic back pain.  The claimant reported that he had a compressed

disc in his lower back about two years ago and has had ESIs twice

by Dr. Westerman and some type of disc injection twice.  Dr. Lilly

notes that the claimant is on Zanaflex, Lorcet 10 four times a day

and Soma #90 four times a day.  

The medical records set forth that the claimant was seen at

St. Edward’s Mercy Medical Center on March 2, 2001, with complaints

of back pain indicating that there was no injury.  Dr. Jim Herndon

writes that the claimant does heavy lifting at work and has been

having some pain in his right back, noting that he has spasm and

tenderness in his right SI joint.  The claimant was diagnosed with

having lumbar strain with spasm and medications were prescribed.

On March 27, 2001, the claimant was seen at the Cornerstone Family

Clinic following a fall from the platform the day before.  It is

noted that the claimant reports that he is sore all over with

abrasions to both of his hands.  The claimant was seen by Dr.

Robert Kale on June 27, 2001, at which time the claimant gave him

an extensive history of his back problems beginning with a head on

collision approximately three years earlier.  After examination and

evaluation, Dr. Kale prescribed Norco, Soma and Effexor.  On
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September 10, 2001, Dr. Kale writes that he has seen the claimant

who reports that he is doing better on his new medication regime

and the doctor continued his medications.  The claimant underwent

an MRI of his lumbar spine on June 29, 2001, which showed that he

had a mid central disc protrusion at L4-L5 associated with

congenitally short pedicles with secondary moderate spinal canal

stenosis.  It is noted that the bilateral neuromoramen remained

patent.  Secondly, it was found that the claimant has mild spinal

canal stenosis throughout the lumbar spine secondary to the

congenital short pedicles.  An MRI of the claimant thoracic spine

on this same date was normal.  An MRI of the claimant’s cervical

spine on June 29, 2001, revealed that the claimant has early

degenerative changes of the cervical spine and there were no vocal

herniated nuclear pulposis.  The claimant was seen by Dr. Kale for

follow up on July 11, 2001, where it is noted that he is doing well

on his medication regime and is keeping his pain under control

although he is having some trouble with back pain at night.  Dr.

Kale recommended that he increase his Oxycontin in order to control

the pain throughout the night and continued him on the other

medications.  Dr. Ross writes on January 7, 2002, that the claimant

is quite anxious and frustrated because of the untimely death of

his father a few weeks ago.  Dr. Ross notes that the claimant is a

patient and has been followed by Dr. Lilly who has treated him for

his low back pain and anxiety attacks.  Dr. Ross notes that the

claimant walks with a steady gate, a bit bent forward and has a lot

of paraspinous muscle spasm lateral to the lumbar spine.  Dr. Ross
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recommended that the claimant have sixty Narco 10 a month along

with sixty Soma a month.  

The claimant was seen at Preferred Medical Care on January 21,

2002, with complaints of back pain for the past two days noting

that the pain is in the middle of his low back but does not

radiate.  The doctor notes on examination that the spine is non

tender and really the lumbar muscles are non tender but diagnoses

the claimant with low back strain for which he prescribed

medications, recommends that he do no lifting at home and to be off

work until the following Monday.  The claimant was seen at the

Preferred Medical Clinic on January 26, 2002, for his complaints of

low back pain with some tingling and numbness to the right thigh.

It is noted that these symptoms occurred after he was lifting a 500

pound tool box on January 20, 2002.  After examination, the

claimant was diagnosed with acute low back strain and was

prescribed medications as well as it was recommended that he be on

bed rest and use heat.  Dr. Ross writes on January 30 that the

claimant is complaining of his back really bothering him and having

nightmares.  Dr. Ross goes through a lengthy discussion of the

claimant’s mental state concerning the death of his father and the

claimant’s grieving over this situation.  Dr. Ross prescribed

medication.  Dr. VonPhomakay writes on February 2, 2002, that the

claimant is seen for his acute low back strain and pain, stating

that he is feeling much better but still has a lot of discomfort

when he tries to move around.  The claimant was prescribed

medications.  On March 11, 2002, Dr. VonPhomakay writes that the
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claimant is complaining of low back pain for more than two months

reporting that he was lifting heavy tools.  It is further noted

that the claimant was complaining that his medications are not

being affective.  Dr. Thomas Cheyne saw the claimant on March 15,

2002, where he reports that he was working at Haliburton and trying

to carry a 500 pound tool with another individual when the other

individual lost control and the claimant had to bear all the

weight.  Dr. Cheyne, after examination and review of the claimant’s

x-rays, recommended that he undergo an MRI.  The claimant’s MRI

made on March 20, 2002, reveals that he had an L4-5 broad based

central protrusion.  The claimant underwent a diskogram at the L45

level on April 19, 2002, and on May 17, 2002, he underwent back

surgery at the L4-5 level performed by Dr. Michael Standefer.  The

medical records continue to present indicating that he followed up

to Dr. Standefer after his surgery and has continued to have

complaints of low back pain for which he has received physical

therapy, medications and injections.

After a review of this entire record, I find that the claimant

has failed to prove by a preponderance of the credible evidence

that he sustained a compensable work related injury on January 20,

2002.  It is not questioned that this claimant has back problems

for which he has needed extensive treatment and it is not

questioned that he has considerable other problems including

emotional problems preceding and following his father’s untimely

death.  The inconsistencies in this claimant’s testimony as well as

with most all of the witness’ testimony, raises doubt that the back
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injury for which he is receiving treatment was a result of a work

injury on January 20, 2002.  Mr. Metzker, who testified that he

witnessed the injury, definitely stated that the injury happened

around 1:00 at night and the claimant’s testimony was that the

injury occurred around 1:00 in the daytime.  It is further noted

that the claimant does not even remember Mr. Metzker being at the

well site at the time of his injury and did not list him as a

witness early on in the discovery process.  The claimant reported

to Dr. Cheyne that he was helping another person with a 500 pound

tool when the other employee lost his hold and claimant had to take

all the weight but in his testimony the claimant stated that

another employee could not manage the tool so he took over and then

slipped and hurt his back.  The claimant’s statements to the

respondent as well as his testimony creates considerable doubt as

to its truthfulness.  The claimant agreed that in his deposition he

denied having any prior back problems or receiving treatment for

his back and as the medical records clearly set forth he has had

extensive complaints as well as treatment for his low back

problems.  It is also noted that when the claimant filled out his

short term and long term disability forms he set forth that his

medical problem occurred while he was at home not at work.  I find,

therefore, that the claimant has failed to meet his burden of

proving by a preponderance of the evidence that his current need

for medical treatment and his back problems are related to an

incident occurring on January 20, 2002, while working for the

respondent.
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FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On January 20, 2002, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to the maximum compensation rate for

the year 2002.

4. The claimant has failed to prove by a preponderance of the

credible evidence that he sustained a work related back injury

while working for the respondent on January 20, 2002.  See

discussion above.

ORDER

The claimant has failed to prove by a preponderance of the

evidence that he sustained a work related back injury while working

for the respondent on January 20, 2002.  Therefore, this claim

should be denied in its entirety.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE      
                                 


