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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on
February 20, 2004, at Jonesboro, Craighead County, Arkansas.

The claimant was represented by the HONORABLE JOHN BARTTELT,
Attorney at Law, Jonesboro, Arkansas.

The respondents no. 1 were represented by the HONORABLE COLLEEN
McCULLOUGH, Attorney at Law, Little Rock, Arkansas.

The respondents no. 2 were represented by the HONORABLE TERRY
PENCE, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing  was conducted in the above-styled claim to determine

claimant’s   entitlement to additional workers’ compensation benefits.

On December 1, 2003, a pre-hearing conference was conducted in

this claim, from which a pre-hearing order the same date was filed.  The pre-

hearing order reflects stipulations entered by the parties, the issues that

should be addressed during the course of the hearing, and the parties

respective contentions relative to the issues.  The pre-hearing order is herein 
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designated as part of the record as Commission Exhibit No. 1.

The testimony of Ronald Jackson, the claimant, and Roslyn Harley,

coupled with the medical reports and other documents comprise the record in

this claim.

DISCUSSION

Ronald Wayne Jackson, the claimant, with a date of birth of

September 16, 1956, has an eleventh grade education.  The claimant

commenced his employment with the respondents on March 27, 2001, as an

automotive technician.

The testimony of the claimant reflects that while he did complete the

eleventh grade, his grades were mostly Ds.  After dropping out of school in the

mid 1970s, claimant began working in a garage as a mechanic in Carnival,

Missouri.  Claimant has never attended any formal training or classes in

automotive mechanics, rather acquired his skills and knowledge through 

on-the-job training and instructions by his father.  Claimant later moved from

Carnival, Missouri to Paragould, Arkansas, where he worked in a service

station selling gas and performing light repair work.

In 1978 claimant operated his own business, an automotive garage. 

Claimant did not employee employees, utilize a computer or cash register. 

Claimant noted that the business was not successful and that he was not able
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to make a living at it.  Accordingly, the business closed.  The business was

located in Paragould, Arkansas.

Claimant was employed for a period of approximately ten (10) years

performing farm work for Big Island Farm.  During this employment with Big

Island Farm, claimant drove a tractor, performed mechanic work, and worked

on the implements.  Claimant also learned how to weld while employed at Big

Island Farm.

Claimant acknowledged that he was a heavy smoker while working

at Big Island Farm.  Further claimant was exposed to agriculture chemicals in

his employment with Big Island Farm.  As a consequence of the afore,

claimant developed health problems and was diagnosed with emphysema. 

Claimant was off work for a period of approximately eight years as a result of

the emphysema.  Claimant noted that other than an occasional problem with

the emphysema, at the time of his employment by respondent in 2002 he was

in good physical condition.

The testimony of the claimant reflects that during his employment

with respondent he worked thirty-nine and one-half {39 ½) hours per week.  

On May 8, 2001, claimant suffered an injury to his right shoulder while

stacking tires.  At the time of the May 8, 2001 incident, the claimant's shop

supervisor was not present, however claimant did tell a co-worker about the
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injury.  The following morning the claimant reported  the injury to the shop

supervisor.  Claimant maintains that his supervisor advised him to take it easy

and that within a few days it should be alright.  Claimant continued discharging

employment duties following the initial occurrence.  Claimant testified that the

arm seemed to get better until he suffered a second episode at work.  The

second episode occurred when the claimant got in an oil pit to change an oil

filter in a vehicle at work.  Claimant testified:

"I had stopped to change an oil filter and you
have to reach in and around the frame on
some of the vehicles.  And when I did, it
popped.  It felt like it tore my whole arm out
of the socket, and that's why I went to the
doctor back then." (T 47)

Following the incident involving changing the oil filter, claimant

sought and obtained treatment under the care of respondents' designated

medical provider.  With a sling placed on his right arm, claimant was released

to light duty work by the physician.  Claimant was provided work within the

restrictions.  Specifically, claimant was assigned to duties as a door greeter

while the sling was in place.  After the sling was removed claimant was

assigned the duties of pulling the cars in and stocking oil. 

Claimant provides testimony regarding a third episode involving his

right shoulder at work:
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We was filling out a -- Brian was
filling out an order sheet and they
had it sitting up on a movable
pallet.  And it went to falling and
just instinct, I grabbed for it.  And
when I did, it - - it messed it up
again. (T 49)

The testimony of claimant reflects that prior to his injuries he worked

the day shift and that his hours were from 10:30 a.m. until 7:00 o'clock p.m. 

Claimant observed that respondent usually employed eight to ten automotive

technicians.  However, during his shift there would be an average of four to six

technicians on duty.  Claimant described his job duties for respondent, prior to

his injury, included changing tires, changing oil, changing batteries and

windshield wipers.

Claimant maintains that following his injury, during the time he was

assigned to light duty work, his hours gradually diminished to the point that he

was working only fifteen (15) hours per week.  Claimant maintains that the job

duties that he discharged during the time he was assigned to light duty

including sweeping the floor and mopping, and that he would pull in a few cars. 

Claimant further testified that the sweeping and mopping caused pain to his

right arm and shoulder, and that he felt that it was also out of his restriction;

however, he did not complain to his supervisory personnel about it.  Likewise,

the claimant's testimony reflects that he did not complain to supervisory
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personnel when his hours were cut.

The testimony of claimant reflects that he lived fifteen (15) miles from

work.  Claimant noted that after making the thirty (30) mile round-trip to work

and back daily and only working fifteen (15) hours it was not feasible for him to

continue in his employment with respondent.  At another point claimant testified

that residuals of his injury played a major role in his decision to quit his

employment with respondent on July 25, 2001.  Specifically, claimant maintains

that he was experiencing pain in the right shoulder and he could not physically

perform the assigned job duties.  Claimant also expressed the opinion that he

feels that his hours were reduced following his injury because he was unable to

do  his regular job duties.

Claimant acknowledged that on July 25, 2001, he had a discussion

with Rosalyn Farley, which he maintains occurred in the office.  Regarding the

event of July 25, 2001, claimant testified that he requested that Ms. Farley be

brought into the office:

"I wanted to know what she had against
me, -- why -- why we was having that
problem.  She just -- she would ignore me
and just come in and wouldn't do
anything." (T 74)

Claimant has not worked any place since July 25, 2001. 

Rosalyn Farley, the designated representative for respondent, testified
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that she worked in the automotive department of the Wal Mart store in

Paragould, Arkansas.  Ms. Farley  job titled was that of The People 

Greeter/Ticket Writer and a service technician.  Ms. Farley also had the

responsibility of a risk control leader.  As risk control leader, Ms. Farley's

testimony reflects:

Because it was my responsibility to make
sure that they were following the light-

duty compliance, and I was over his file
as far as that went. It's my
responsibility to make sure that, you
know, he was taken care of. (T 63)

Ms. Farley testified that she was informed of the processing of the claimant's first

instance regarding his right shoulder in May, 2001, by the supervisor, Terry

Blevins.   Regarding the number of hours that the claimant worked prior to his

injury in the employ of respondent, Ms. Farley's testimony reflects:

Exactly, no, not for sure.  I do know that
you may meet up to 38 to 39 hours.  WE
don't push it to 40, because Wal-Mart
doesn't do overtime.  The minimum that
we are able to give our associates is 16
hours.  But at that time I don't feel like he
was - - his hours were cut.  (T 60) 

At another point, Ms. Farley responded when questioned whether the claimant's

hours were reduced following his May, 2001 injury:

I don't know at that time.  I do have
documents with me today showing his
schedule and what he had worked.  I do
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know that the month of like May, June, July,
August, September, October, into
November, that is the busiest time of the
year for the service -- (T 63)   

Ms. Farley testified that she had no knowledge in the reduction in the claimant's

hours following his May, 2001 injury:

To be honest, no, I do know that - - I don't
know why I say it - - I heard his testimony on
it, and that's not what I feel like had
happened.  We - - I was trying to say we
was at our busiest time.  I don't see where it
where it would have been reduced.  I know
that we're not allowed to reduce our injureds'
hours due to an injury. (T 68-69)

While Ms. Farley testified that the month of May through October was the busiest time

in the automotive department of respondent, she acknowledged that because the

claimant was on limited duty he could not perform his regular duties as a technician in

the employment of respondent: 

 He would have not been able to change oil or
any tire or anything like that, no, sir, he would
have not.  Anything that had to do with his right
arm he would not have been able to do. (T 69)

Some parts of Ms. Farley's testimony reflects that she worked the 7:00 o'clock a.m. to

4:00 o'clock p.m. shift in July, 2001, for respondent.  On July 25, 2001, Ms. Farley

testified that she had a conversation with the claimant at work:

At the time, the shop area was thin due to
whether somebody had went to lunch or a break
or something.  I was doing lower bay tech plus
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upper bay tech, and Mr. Jackson was in the
service area.  I did ask him if he could do the
courtesy check.   That consists of vacuuming the
inside of the floorboard of the vehicle and
washing the window and airing the tires.  At the
time I felt like he could do that with your left arm. 
Mr. Jackson has stated that I was not going to
make him use his arm.  I told him I wasn't asking
him to, and at that time he left the service area
going inside as where I go.

* * *
The supervisor, Judy Everett, pulled me into the
office at that time.  Ronald was already in the
office, and he did seem upset and angry and all.  
I - - you know he told me once again you're not
going to make me use my arm.  And I said, you
know, that I wasn't trying to, that I felt like that job
could require a left-handed, you know,
procedure.  And he said I'm not going to put up
with this, I quit. (T 61-62)

The record reflects a document entitled Exit Interview which was signed by the

claimant on August 2, 2001.  The document reflects that claimant last worked on July 23,

2001.  The document further reflects as the basis for the termination of employment, "had a

disagreement with Ros in the shop and walked off job."  In addition to this entry of the

claimant, the document also bears the signature of Judy Everett, dated July 23, 2001; Jerry

Blevins, dated July 26, 2001, and the facility manager dated July 24, 2001. (Rx 1, 2)

The medical record reflects that claimant was referred to Dr. Ron Schecther, of

Paragould, orthopaedic physician, for treatment relative to the right shoulder injury.  Later,

claimant was referred to Dr. Tad C. Pruitt, another orthopaedic physician, by respondent,
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and came under the care and treatment of same relative to the compensable injury.  On

September 4, 2001, claimant underwent surgery under the care of Dr. Pruitt, which included

right should arthroscopy with debricdement of rotator cuff tear and anterior glenoid labrum

tear, arthroscopic subacromial decompression, and open excision of the distal clavicle. (Cx,

p. 5)  Claimant was seen and followed by Dr. Pruitt on November 29, 2001.  Dr. Pruitt noted

that the claimant was continuing to improve, however, he still had some mild pain with

overhead lifting as well as some weakness in his right shoulder.   The November 29, 2001

report of Dr. Pruitt reflects a treatment plan to include continued strengthening exercises to

be done by the claimant, a return to full duty work without restriction, continued use of Vioxx

for another couple of weeks, and a return to the clinic in six weeks. (Cx 1, p. 15)  When next

seen by Dr. Pruitt on January 16, 2002, the office notes reflects that while claimant

continued to improve, the improvement was very slow, with more pain.  The report further

reflects:

. . . if he lies on his shoulder, lies with his arm up, or if
he does much activity around the house he has
significant pain in both the anterior aspect of the
shoulder or the AC joint and in the bursal distribution in
the upper aspect of the lateral arm.

His work status is that he was on full duty, but he was
assigned only 18 hours so he quit his job.  He wonders
if his shoulder will ever be normal again, bu the is not
anxious to proceed with further surgery."

PHYSICAL EXAMINATION:  
He tolerated full active range of motion in all planes. 
Supraspinatus strength is good, but he does have
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early fatigue and I think it is weaker than he had
before.  He does have less scapular elevation than I
last saw.  He does have mild crepitance with range of
motion, and he has pain with abduction internal
rotation (impingement sign).  He has mild weakness
with external rotation which appears to be pain related. 
(Cx 1, p. 16)

Under treatment plan Dr. Pruitt noted:

While he did have a partial thickness tear of his
rotator cuff and that raises concern for a subsequent
conversion to a full thickness tear, at this point he
clinically does not appear to have that in terms of his
shoulder function.  His pain would suggest that, but I
also think he could be having pain just from the fact
that he is 4.5 months out from his shoulder surgery
and still has some recovery to go.  (Cx 1, p. 16)

During an April 10, 2002 visit, Dr. Pruitt noted that progress on claimant's shoulder had not

progressed as much as he would like and, as a consequence, recommended a MRI

arthogram to further evaluate the rotator cuff muscle.  On April 23, 2002, claimant underwent

the arthogram, proceeded by MRI scan of the right shoulder. (Cx 1, p. 18-21)  Claimant was

seen for follow-up by Dr. Pruitt on May 2, 2002 for treatment relative to the May 8, 2001

injury.  After noting the claimant's  current complaints, diagnostic status, and the results of

the physical examination, the May 2, 2002 report reflects:

1.  Given the severity of the rotator cuff disease and the
high grade tear and his ongoing symptoms, I think his
prognosis is poor without further intervention.  I think he
is likely to go on to get a complete tear over time, which
would be a large one, and then would probably result in
rotator cuff arthropathy.   At best, he would have to have
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extremely limited activity with the shoulder.  I am
recommending that he proceed with an open rotator cuff
repaid to try to reestablish a  more normal cup.  I
discussed the risk, benefits, limitations, and goals
surgery as well as the rehab plan at length with him and
his wife.  They understand that they are no guarantees
for this procedure and even with a successful repair and
healing, he still may have significant limitations of his
shoulder; however, it would be hopeful that he would
prevent further problems. . . . (Cx 2, p 22)

    
Responsive to a May 7, 2002 inquiry from respondent, Dr. Pruitt and a May 17,

2002 report  outlining the nexus between the claimant's process on claimant's need for

further treatment relative  to his right shoulder and the injury sustained in the employment of

respondent.  The report set forth the prognosis for the claimant relative to the anticipated

further surgical intervention.  (Cx 1, p. 23-25)

On June 11, 2002, claimant was evaluated by Dr. David N. Collins, a Little Rock

Orthopaedic Physician,  pursuant to the request of respondent.  The June 11, 2002 report of

Dr. Collins concludes:

RECOMMENDATION:
The patient is not likely to respond to conservative
measures.  In that regard, I would proceed with rotator
cuff repair.  He may require restore implant.  Biceps
tenodesis is a strong possibility.  No additional surgical
intervention would be anticipated for the distal clavicle. .
. .

He will require 6-12 months before he is released to
some type of work activity.  It may not be the work that
he has been doing and he may require functional
capacity evaluation.  He will have sustained permanent
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partial impairment as it related to his work related injury
and its treatment.  The extent cannot be determined at
the present time.  Light duty might be anticipated within
the 2-4 weeks of surgery, depending upon his recovery

of ROM. (Cx. p. 28)

Claimant underwent a rotator cuff reconstruction with a restore implant under the care of Dr.

Collins.  During an August 19 2002, visit Dr. Collins noted that the claimant had been unable to

work in any capacity since the time of his surgery. (Cx. 1,p34). On February  3, 2003, Dr. Collins

noted that the claimant had reached maximum medical improvement relative to his work related

injury and his treatment. Further, the afore resulted in a permanent impairment in the about of

15% to the body as a whole. The February 3,  2003, report of Dr. Collins includes:

RECOMMENDATIONS: It would suggest that Mr. Jackson
seek employment where the arm is utilized below shoulder
level and forces greater than 15 pounds or less utilizing
the right arm alone or (are) encountered.  The combined
use of upper   extremity lifting would be in be in the 50
pound range with predominant forces being taken by the
left shoulder.

He may require vocational rehabilitation. He will be seen
as needed. In the future he may require further evaluation
and treatment for further deterioration in the cuff and
possibly development of arthropathic changes. (Cx.1,p 40-
A)

Respondent #1 accepted the 15% whole body impairment assessed by Dr. Collins and initiated

payment of corresponding permanent partial disability benefits. Respondents deny that the

claimant had suffered any wage loss as a result of the acknowledged compensable injury.

Further, respondents deny that the claimant is entitled to vocational rehabilitation as a result of
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the injury. Specifically, respondents maintain that claimant is not entitled to vocational

rehabilitation because he returned to work for respondent following his compensable injury and

terminated his own employment.

The Second Injury Fund, respondent #2, was made a party to his claim. As noted

respondent #2 takes the position that any disability suffered by the claimant or that the claimant

is presently experienced is the product of the May 8, 2001, in and of itself. Further,  at the time of

the claimant's injury he was not operating with a disability or impairment. 

The evidence in the record  does reflect that claimant suffered from emphysema  prior

to his employment with respondent. Further, claimant was unemployed for a period of  eight

years as a result of the afore diagnosed emphysema. Finally, claimant acknowledged that in

May 2003, he received treatment for shortness of breath.  The reflects a May 21, 2003, from

UAMS reflecting that the claimant was referred to the out-patient pulmonary clinic by an outside

doctor for shortness of breath that had been going on for eleven years and started in l992, but  

was  not progressively worse. The clinic note further reflects that claimant could hardly walk

more that one hundred yards and he would be  wheezing and dry cough. At the time of the May

21, 2003, visit, the clinic note reflects that the claimant was very limited in his activity. (Rx l, p28-

34). The diagnosis reflected in the UAMS medical records relative to the claimant's May 21,

2003, visit was that of chronic emphysema. The record reflects that claimant was given a follow-

up appointment for July 2, 2003, at the time of his May 21, 2003, visit. There is no medical in the

record evidencing that the claimant follow-up with the July 2, 2003, appointment. 
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The testimony of the claimant reflects that he can not perform any of his job duties that

he previously performed in the employment of respondent. Claimant attributes his inability to

return to his former employment to the injury suffered on May 8,2 001, in the employment of

respondent #1.

Claimant  concurred in the restrictions on his physical activity as reflected in the

February 3, 2003, report of Dr. Collins. Claimant noted that he experienced pain his shoulder

when he attempts to lift objects.  Claimant further observed that while he can move his shoulder

he is unable to pick-up very much with it. Additionally, claimant noted that he had difficult raising

his right arm over his head because of pain in his shoulder. 

Vocationally, the testimony in the record reflects that the claimant has consulted with

Arkansas Vocational Rehabilitation, with respect to his ability to return to gainful employment,

and that extensive schooling has been recommended by the agency. Claimant completed the

eleventh grade however did not return for his senior year.

Claimant presents credible testimony regarding his work history, which has included

mechanical work, employment at a service station, farm work, in the employment with

respondent #1. Since his release by Dr. Collins, claimant has submitted employment

applications to several areas auto parts stores, Advance, O'Reilly, D& B, and Auto Zone.

Claimant has also submitted an application for employment with D & F Auto Repair, however

was a mechanic job. While claimant has a Lafe address, he actually resides in Gainesville,

Arkansas a community with a population of approximately twenty-five people north west of



RONALD W. JACKSON-F110518

-16-

Paragould. Claimant's testimony reflects that the population of Lafe is approximately one

hundred. The closes town of any size to the claimant's actually residence is Paragould. The

employment applications submitted by the claimant was for businesses in Paragould. 

The evidence in the record further reflects that the claimant has been evaluated by a

vocational rehabilitation specialist retained by respondent #1. The record reflects a January 20,

2004, initial vocational evaluation report authored by Ms. Heather Naylor, a vocational

rehabilitation consultant with Rehabilitation Management. The January 20, 2004, report of Ms.

Naylor reflects, in pertinent part:

Mr. Jackson is a 47 year old gentleman who is still
experiencing some residual pain and functional limitation
from an injury to his right shoulder in April  of 2001.
Although his current lifestyles seems somewhat sedentary
and home-based, it is noted that he is now able to do a
fairly  wide range of activities as long as he avoids
significant physical exertion - particularly involving his right
arm and shoulder. His attending physician gave specific
restrictions in  2003, noting that he should do no lifting
over 15 pounds with the right arm, no overhead lifting and
no lifting over 50 pounds with the combined use of both
upper extremities. These restrictions, combined with some
probable pulmonary restrictions due to emphysema, would
keep our vocational options, in my opinion, in the
sedentary of light categories. Mr. Jackson does have an
SSDI decision pending, but based on previous application
results and his relatively younger worker age, I am
doubtful that he would be approved for SSDI.

Obviously, Mr. Jackson cannot return to his regular auto
mechanic  work, but some of his mechanical aptitude may
assist him im finding other related employment that would
not be heavy in nature.  I would agree with the job pursuit
directions he has gone recently, and I would  be able to
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assist him in some specific areas. There are a number of
entry-level jobs in the sedentary-light ranges, that would
pay from minimum wages up to around $6.5/hr, which
would be a little lower than his hourly rate with Wal-Mart.

With his mechanical skills and aptitudes, and what
appears to be good motivation, I strongly recommended
he begin immediately in adult education with the goal of
obtaining his GED, which would expand his job
opportunities. Given the local employment prospect that he
mentioned to me, he also  needs to be involved as soon as 
possible in the typing/word processing training class. Mr.
Jackson should now be capable of engaging in full-time
substantial gainful activity. I am available to assist in the
return-to-work process if requested by the parties involved.
(Cx 3)

The testimony of the claimant reflects that he has been in touch with Black  River

Technical College regarding a computer program which is available at that facility. The testimony

of the claimant reflects that he has to work toward his GED with plans of attending Black River

Technical College to study micro computer  business application. Claimant's  testimony reflects

that assuming he could get the training offered in the micro computer business applications

program his plains are to try to work a job at a computer and typing. The record reflects a

December 2, 2003, correspondence from the director of financial aid, Carolyn Collins, of Black

River Technical College regarding the estimated cost of a two-year program which claimant has

expressed an interest:

The estimate cost of the two-year Associate of Applied
Sciences in Business Technology - Microcomputer
Business Applications Option is $8,000. This amount 
includes tuition, fees, and books. A computer with
Micorsoft software products would also be necessary to be
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successful in this degree program.

The majority of these classes are taught on the
Pocahontas campus. This would entail transportation
costs.(Cx. 2)

After a through consideration of the evidence in this record, I Make the following:

FINDINGS

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. On May 8, 2001,  the relationship of employee-employer existed between the

parties.

3. On May 8, 200l the claimant earned wages sufficient to entitle him to weekly

compensation benefits of $152.00.

4. On May 8, 2001,  the claimant sustained an injury arising out of and in the course of

his employment.

5. The claimant was temporarily particularly disabled during the period of his continued

employment by respondent subsequent to his light duty release when his hours were   reduced

from 39.5 per week through July 24, 2001.

6. The claimant was temporarily totally disabled for the period beginning July 25, 2001,

and continuing through February 2, 2003.

7. The claimant's healing period ended February 3, 2003.

8. The claimant has a permanent physical impairment in the amount of 15% to the

body as a whole.         
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9. The claimant has suffered a loss of earning capacity in the amount of 40% in

addition to his anatomical impairment as a result of the May 8, 2001, compensable injury.

10. The Second Injury Fund has no liability in his claim.

11. Respondent #1 shall pay all reasonable hospital and medical expenses

arising out of the injury of May 8, 2001.

12. Respondent #1 has controverted the payment of temporary partial disability

benefits to the claimant; temporary total disability benefits to the claimant; as well as claimant's

entitlement to a program of vocational rehabilitation; and wage  loss benefits.

CONCLUSIONS

The compensability of the claimant's May 8, 2001, right shoulder injury in the

employment of respondent #1 is not disputed. Further, the is not a dispute that as a result of the

claimant's compensable injury he has undergone two surgical procedures and has a 15% whole

body impairment as a result of same.

Before the Commission at this juncture are issues of the claimant's entitlement to

additional workers' compensation benefits as a result of the May 8, 2001, compensable injury.

Specifically, claimant asserts entitlement to temporary total disability benefits, temporary partial

disability benefits, and wage loss dispute as a result of the May 8, 2001, compensable injury.

Respondent #1 takes the position that the claimant is not entitled  to additional benefits, and

maintains that all appropriate benefits have been paid. Specifically, respondent #1 denies that

the claimant is entitled to wage loss benefits or vocational rehabilitation. Respondent #2, Second
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Injury Fund,  has been joined as a party to the present claim and denies that it has liability. The

present claim is one governed by the provision of Act 796 of l993, in that claimant asserts

entitlement to workers' compensation benefits as a result of an injury having been sustained

subsequent to the effective date of the afore provision.

As previously noted, it is not disputed that claimant suffered an compensable injury on

May 8,2 001, relative to his right shoulder while discharging employment duties for respondent

#1. The evidence reflects that prior to his injury, claimant discharged the employment duties of

an automotive technician and work a 39.5 hour work week in the employment of respondent #1.

There is no evidence in the record to reflect that the claimant experienced  physical limitations or

restrictions on his employment activities during his employment with respondent prior to May 8,

2001. 

Claimant continued to discharge his regular employment duties for respondent after his

initial injury of May 8, 2001, when he injured his right shoulder while stacking tires. Following a

second episode wherein claimant was in the process of changing the oil filter in a vehicle he

exacerbated the injury to the right shoulder to the extent that he sought and obtain medical

treatment relative to same. Claimant was seen by respondent designated medical provider and

placed on light or restricted duty. The evidence in the record reflects that while respondent #1

accommodated the claimant with respect to the limited duty release, there was a reduction in the

claimant's work hours. 

Prior to his compensable injury the evidence discloses that claimant work a 39.5 hour
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work week. Subsequent the injury and his assigned to light duty work the credible testimony in

the record reflects that the claimant's hours  gradually deceased to the point that he was only

working three hours per day or a   15 hour work week. Claimant continued to receive the same

hourly wage rate. While the designated representative of respondent reflects that the months of

May through October and November were the busy season in the automotive department,

________________ that the claimant was on restricted or limited duty following his injury and

medical treatment such that he could not do the regular job duties of an automotive technician in

the employment of respondent #1. Respondent #1 does not provide either attendance records or

wage earnings records during the contested time period wherein claimant assert that his hours

were gradually and progressively decreased to the point that he was only working 15 hours per

week.

The evidence in clear that the claimant continued to experience residuals of his

compensable injury following the occurrence of same and that he continued to seek and obtain

medical treatment relative to the injury. Claimant's testimony reflects that his employment with

respondent #1 ceased on or about July 25, 2001 do to a combination of factors, to include the

residuals of his compensable injury which may continuing to perform the assigned job duties 

painful and disabling, and the reduction in his hours which made a thirty mile daily commute of

no effect  relative to gainful employment.

On or about July 25, 2001, claimant's  employment with respondent #1 ceased. The

evidence clearly reflects that claimant was assigned to restricted duty on July 25, 2001, relative
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to his May 8, 2001, compensable injury

Further, claimant asserts that he was physically unable to perform the job duties

assigned to him because of the compensable injury to his right shoulder. The evidence discloses

that claimant was directed to perform a courtesy tech on a vehicle in the automotive department

of respondent by Ms. Rosalyn Farley. Ms. Farley's testimony reflect that the courtesy tech

entailed vacuum the inside floorboard of the vehicle, washing the window, and airing the tires.

Further, claimant informed Ms. Farley at the time the request was made that he would not be

make to use his injured arm. Claimant then reported to the office of Ms. Judy Everett, to  register

complaints regarding the attempted job assignment. Claimant left the employment of respondent

on July 25,  2001, as a result of attempts to assign him job duties contrary to the medical

restrictions imposed by his treating physician.

It is undisputed that the claimant was in fact seen by Dr. Tad Pruitt, a physician

selected by respondent #1, on July 30, 2001, relative to the May 8, 2001, compensable injury.

As a consequence of his evaluation by Dr. Pruitt, claimant was taken off work and later

underwent the first surgery relative to his right shoulder.

Ark. Code Ann. §11-9-520 provides, in pertinent part:

In case of temporary partial disability resulting in the
decrease of the injured employee's average weekly wage,
that shall be paid to the employee sixty-six and two-thirds
percent (66 2/3%) of the difference between the
employee's average weekly wage prior to the accident and
his or her wage earning capacity after the injury.

In the instant claim, the credible evidence reflects that subsequent to the claimant's May 2001,
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compensable injury his assigned work hours gradually decreased to the extent that he went from

working 39.5 hours per week to 15 hours per week. The reduction in hours based upon the fact

that the claimant was assigned light duty work as a result of the May 8, 2001, compensable

injury. Claimant has sustained his burden of proof by a preponderance  of the credible evidence

that he  is entitlement to the payment of temporary partial disability benefits  during the period 

between May 8, 2001, and July 25, 2001, wherein his hours were reduced from 39.5 per week to

15 hours per cent. Respondents have controverted the claimant's entitlement to temporary

partial disability benefits during the afore period.

The credible evidence reflects that claimant was directed to perform an assigned task

on July 25, 2001, which  is contrary to the medical restrictions imposed by his treating physician

relative to the May 8, 2001, compensable injury. Claimant's testimony reflect that his efforts at

performing the assigned job duties prior to July 25, 2001, to include mopping and sweeping

caused an increase in the symptoms in his right shoulder. Claimant was under active medical

treatment relative to the May  8, 2001, compensable injury on July 25, 2001 wherein he  was

directed to perform the courtesy check by Ms. Fairly. The evidence preponderates that the

claimant was unable to perform employment duties as a result of the May 8, 2001, compensable

injury. The present  claim is not  unlike that in Superior Industries, v. Thomaston, 72 Ark. App. 7,

32 S. W 3d 52 (2 000). In  Thomaston, the court noted:

. . . Temporary total disability is awarded when the
claimant show that he is within healing period and totally
incapacitate from earning wages. Arkansas State Highway
and Transportation Department  v Breshears, 272 Ark.
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244, 613 S. W. 2d 392 (1981).  In this case, Mr.
Thomaston was clearly within his healing period when he
was terminated, and there was evidence that he was
totally incapacitated. He testified that he   could not keep
up with his light duties and was fired for that reason. 
Moreover, Dr. Parker opined that the appellee could work
only one-arm duty and later stated that appellee were the
major cause for his need for treatment and that "Mr.
Thomaston has not been able to work as a result of his
injury. . .

In the instant claim, claimant was seen by Dr. Tad Pruitt on July 30, 2001, pursuant to

the directions of respondent #1.  Thereafter, claimant underwent surgery relative to his right

shoulder. 

The evidence further reflects that the claimant continued under active medical

treatment  relative to his May 8, 2001, compensable injury through February 3, 2003, when, after

undergoing a second surgery under the care of Dr.  David N. Collins, he was assessed as

having reached maximum medical improvement with a 15% anatomical impairment to the body

as a whole. The evidence preponderates that the claimant was within his healing  period ans

totally incapacitated from engaging in gainful employment was a result of the May, 2001,

compensable injury from  July 25, 2001 through February 3, 2003.  Respondent #1 has

controverted the claimant's entitlement to temporary total disability benefits during the afore time

period.

Respondents acknowledged that the claimant suffered an impairment in the amount of

15% to the body as a whole as a result of the May 8, 2001, compensable injury in its

employment. Nevertheless, respondent #1 deny that the claimant suffered any loss of earning
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capacity for wage loss relative to the compensable injury. Further, respondents deny that

claimant was entitled to vocational rehabilitation relative to the May 8,  2001, compensable

injury.

Respondents assert that pursuant to Ark. Code Ann. §11-9-522, claimant is not entitled

to permanent partial disability benefits because he returned to the employment of respondent

subsequent to the compensable injury. The argument of respondent #1  is not persuasive in this

regard.

The evidence clearly discloses that claimant's employment with respondent ceased on

July 25, 2001, do to his inability to  perform assigned job duties as a result of the compensable

injury. At the time claimant was within his healing period and assigned to restricted duties

relative to same. Claimant's condition progressively worsen to the extent that he had two

surgical procedures under the care of two physicians relative to  the compensable injury.

Further, claimant's compensable injury  has resulted in a 15% anatomical impairment to the

body as a whole. The evidence preponderates that there are substantial limitations and   

restrictions on the claimant's employment activities as a result of the May 8, 2001, compensable

injury.

In the instant claim, claimant, after reaching maximum medical improvement relative to

his   compensable injury on February 3, 2003, avail himself for vocational rehabilitation and/or

job placement. Respondent #1, while authorizing an initial vocational assessment.

ASSESSMENT/EVALUATION, declines to provide the claimant with the services of
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either job placement or vocational rehabilitation. 

The evidence in the record reflects that the bulk if not the majority of the claimant's

employment history has consisted of automotive mechanic work. Claimant completed the

eleventh grade and has work toward obtaining his GED. There is no evidence to reflect that the

claimant suffered restrictions or limitations relative to his right upper extremity prior to the

compensable injury in the employment of respondent.  The evidence reflect that since reaching

maximum medical improvement on February 3, 2003, claimant has submitted employment

applications to various employers within his locality however has not been successfully in

obtaining employment claimant is also investigated a program of rehabilitation as Black River

Technical College.

It is therefore my opinion, that when the claimant's age, education, permanent

restrictions and limitations are considered, that he had suffered a loss of earning capacity in the

amount of 40% over and above his anatomical impairment as a result of the compensable injury

suffered in the employment of respondent's number one on May 8, 2001. Respondent #1 has

controverted claimant's entitlement to wage loss disability in access of the anatomical

impairment.

Respondent #1 joined the Second Injury Fund, Respondent #2 as a party to the

present claim. It is undisputed that claimant suffers from chronic emphysema, which predated

his employment with respondent #1. Nonetheless, the evidence preponderates that the

claimant's present loss of earning capacity for disability is the product of the May 8, 2001,
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compensable injury in the employment of respondent #1.  As previously noted, claimant

successfully discharge employment duties for respondent prior to his May 8, 2001, compensable

injury. In order for the Second Injury  Fund to have liability, the requirement are, first in play must

have suffered a compensable injury at his present place of employment; second, prior to that

injury the employee must have had a permanent partial disability or impairments; and third, the

disability or impairment must have combined with the recent compensable injury to produce  the

current disability status. Second Injury Fund v Stephens,  62 Ark. App. 255, 970 S.W. 2d  331,

(1998).

The evidence the record preponderates that the claimant current disability is the

product of the May 8, 2001, compensable injury suffered in the employment of respondent #1

along. Claimant has various restrictions on his physical activity, to include lifting, overhead work,

and repetitive use of the right upper extremity. The claimant's pre-existing chronic emphysema

did not adversely impact claimant's employment as an automotive mechanic in the employment

of respondent #1. The evidence preponderates that respondent #2 has no liability in the present

claim.

AWARD

Respondent #1 is hereby ordered and directed to pay to the claimant temporary partial

disability benefits at the appropriate rate covering a period between April 8, 2001 and July 25,   

2001, when the claimant's average wage  week  was less than 39.5 hours per week. Said sums

accrued shall be paid in lump without discount.
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Respondent #1 is further ordered and directed to pay temporary total disability benefits

to the claimant at the weekly compensation benefit rate of $152.00 for the period commencing

July 15, 2001, and continuing through his healing period, February  3,  2003, as a result of the

claimant's compensable injury of May 8, 2001. Said sum accrued shall paid in lump without

discount.

Respondent #1 is further ordered and directed to pay to the claimant  permanent

partial disability benefits at the weekly compensation benefit rate of $152.00, to correspond with

the claimant's permanent partial disability of 55% to the body as a whole, which include a 40%

loss of earing capacity over and above the claimant's 15% anatomical impairment. Respondents

may claim credit for sums heretofore paid toward the discharge of the aforementioned obligation.

Said sums accrued shall be paid in lump without discount.

Respondent #1 is further ordered and directed to pay all reasonable related medical,

hospital, nursing, and other apparatus expenses, to include medical related travel, growing out

of the claimant's compensable injury of May 8, 2001,

Maximum attorney fees are herein awarded to the claimant's attorney, the Honorable

John Barttelt, on the controverted portion of this award, pursuant to Ark. Code Ann. §11-9-715,

and, in accordance with Holiday Inn-West v. Coleman. This Award shall bear interest  at the

legal rate pursuant to Ark. Code Ann. §11-9-809, until paid,

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.
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___________________________

Andrew L. Blood

Administrative Law Judge


