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STATEMENT OF THE CASE

On June 23, 2004, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 4, 2004, and a pre-

hearing order was filed on February 6, 2004.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

There were no stipulations entered into between the parties at the time of the pre-

hearing conference.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s knee on September 22, 2003.

2.   Temporary total disability benefits.

3.   Medical.

4.   Attorney fee.

5.   Whether Respondent #2 had workers’ compensation coverage with Respondent
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#3.

6.   Employment relationship.

7.   Applicability of A.C.A. §11-9-402.

8.   Compensation rate.

9.   Whether Respondent #1 should post a bond for workers’ compensation benefits.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $428.00 which would entitle him to compensation at the rate of

$283.00 per week for temporary total disability benefits.   Therefore, the compensation rate

is no longer an issue.

The claimant’s contentions as set forth in his pre-hearing questionnaire are as

follows: “Claimant was injured on 09/22/03 when he fell from a ladder.  This case involves

a statutory employer construction in that the claimant was working for Terry Devore who

had no insurance but he, being Devore, was under contract with Rasmussen Construction

who did have insurance.  Rasmussen is responsible as a general contractor.  Rasmussen

was under contract to a homeowner whose name is unknown at this time.  Claimant

maintains that the certificate of non-coverage isn’t worth the paper it is written on and that

all it indicates is that he intends to be non-covered as far as his right to receive benefits,

but this obviously does not apply if he is injured in another employment relationship.

Therefore, claimant requests TTD and medical.”

Respondent #1's contentions as set forth in its pre-hearing questionnaire are as

follows: “Devore Quality Carpentry contends that the claimant cannot establish that he

sustained an accidental injury caused by a specific incident and identifiable by time and

place of occurrence which arose out of and in the course of his employment.   Respondent

#1 further contends that the claimant was an independent contractor/sole proprietor at the

time of his alleged injury and was at no time an employee of Respondent #1.   Additionally,

Respondent #1 contends that the claimant cannot establish entitlement to temporary total
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disability benefits and/or medical treatment.”

Respondent #2's contentions as set forth in its pre-hearing questionnaire are as

follows: “Rasmussen Construction, Inc., contends that it was not the general contractor on

the project at which the claimant was allegedly injured and had no contractual relationship

with either the homeowner or Terry Devore.   Rasmussen Construction, Inc. further

contends that a valid policy of insurance was in place at the time of the alleged incident

and that Travelers Property & Casualty Insurance Company has improperly refused to

defend Rasmussen Construction, Inc.”

Respondent #3's contentions as set forth in its pre-hearing questionnaire are as

follows:   “Travelers, contends that the policy for workers’ compensation insurance issued

to Rasmussen Construction Company, Inc. was canceled with an effective date of June

26, 2003 due to nonpayment of premium.   The appropriate parties were notified prior to

the cancellation.   Further, the claimant applied for and received a Certificate of Non-

Coverage through the Commission and was not an employee of Rasmussen, Devore, or

any other party at the time of his claimed injury.   Finally, the claimant was not in the course

and scope of any employment at the time of his alleged injury.”

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The parties’ stipulation that claimant earned an average weekly wage of $428.00

which would entitle him to compensation at the rate of $283.00 per week for temporary

total disability benefits is hereby accepted as fact.

2.     On September 22, 2003, claimant was an employee of respondent #1, not an
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independent contractor.

3.   Claimant has proven by a preponderance of the evidence that he suffered a

compensable injury to his right knee while employed by respondent #1 on September 22,

2003.

4.   Respondent #1 is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable right knee injury.

5.   Claimant is entitled to temporary total disability benefits beginning September

23, 2003, and continuing through March 26, 2004.

6.   Respondent #2 was not the prime contractor at the time of claimant’s

compensable injury; therefore, respondent #2 is not liable for payment of compensation

benefits pursuant to A.C.A. §11-9-402(a).

7.   At the time of claimant’s injury on September 22, 2003, respondent #2's workers’

compensation insurance had been canceled for non-payment of premium by respondent

#3.

8.   Respondent #1 does not have to post a bond pursuant to A.C.A. §11-9-808.

9.   Respondent #1 has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 38 year old man who was working as a framer on September 22,

2003.   Specifically, claimant’s job was as a “cut man” cutting boards.   Claimant testified

that on September 22, 2003 he was working as an employee for respondent #1 on a home

which was being constructed by Dennis Ball, the home owner.   Claimant was in the

process of nailing two boards together to make a beam when his tools slipped, causing him

to fall off a ladder and twist his right knee.   Claimant was taken to the hospital and was

subsequently treated and evaluated by Dr. Scott Cooper, an orthopaedic surgeon.   After
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some initial conservative treatment Dr. Cooper ordered an MRI scan which suggested an

ACL tear and a lateral meniscus tear.   Dr. Cooper performed surgery on claimant’s right

knee on October 28, 2003, to repair those tears.   Claimant did not return to work following

the incident on September 22, 2003 until March 26, 2004, when he returned to work for

Waste Management as a truck driver.

Claimant has filed this claim contending that he suffered a compensable injury to

his right knee while employed by respondent #1 on September 22, 2003.   Claimant seeks

payment of medical benefits, temporary total disability benefits, and a controverted

attorney fee.   Claimant also contends that since respondent #1 is an uninsured sub-

contractor, respondent #2 is liable for payment of compensation benefits pursuant to

A.C.A. §11-9-402(a).   Respondent #3 contends that respondent #2's workers’

compensation insurance had been canceled prior to September 22, 2003 for non-payment

of premium.

ADJUDICATION

EMPLOYEE V. INDEPENDENT CONTRACTOR.

Respondent #1 contends that claimant was not an employee of respondent #1, but

rather was an independent contractor based in part upon the fact that claimant had filed

for and received a Certificate of Non-Coverage from the Workers’ Compensation

Commission.   Respondent #1 contends that the certificate signed by claimant creates a

conclusive presumption pursuant to A.C.A. §11-9-102(9)(D) that claimant was not an

employee.   

Respondent #1's argument has been rejected by the Full Commission on two

separate occasions.   In Golden v. Randy Wiggins Logging, Full Commission Opinion filed

July 13, 1998 (E602244), the Commission held that Certificates of Non-Coverage are only
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effective for sole proprietors or partners in a partnership.  The Commission specifically held

that Certificates of Non-Coverage were not intended to act as a “waiver” for individuals who

are employees.   Thus, the Full Commission held that it was necessary to look at the facts

in each particular case in order to determine whether an individual was an employee or an

independent contractor.

In Simpson v. Wayne Moore Construction Company, Full Commission Opinion filed

February 23, 2004 (F207890), an employer asked the Commission to reverse its prior

opinion in Golden.  The employer in Simpson argued that a Certificate of Non-Coverage

created a conclusive presumption that an individual was an independent contractor, not

an employee.   Thus, the employer argued that it was improper for the Commission to look

at various factors in order to determine whether that individual was actually an employee

when a  Certificate of Non-Coverage has been obtained.   The Full Commission in

Simpson specifically refused to reverse its prior decision.   In doing so, the Full

Commission indicated that Certificates of Non-Coverage are not effective or valid as to

employees.   Therefore, the conclusive presumption arises only if a valid Certificate of Non-

Coverage is issued to a sole  proprietor or partner of a partnership.   The conclusive

presumption does not arise to an employee who lacks a legal capacity to waive his or her

right to compensation by agreement.   Furthermore, the Commission noted that it was

irrelevant as to whether an employee understood the purpose of the certificate or whether

he voluntarily obtained the certificate.

Additionally, it really does not matter that claimant
understood the purpose of the Certificate, that he
was not “coerced” into obtaining the Certificate or
that he knew the employer in this case was not
taking out workers’ compensation coverage for 
any injury he might sustain on the job.   It also
does not matter that claimant signed a document
which appears to indicate he is a contractor.

Thus, based upon the decisions in Golden and Simpson, the simple fact that
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claimant had obtained a Certificate of Non-Coverage is not binding.    The certificate is only

valid if claimant was truly a sole proprietor or partner in a partnership.   In other words, the

employment relationship is determined by the facts presented, not Certificates of Non-

Coverage.    

In determining whether an individual is an employee or an independent contractor,

the Arkansas courts have set forth several factors which might be considered. These

include the extent of the control; whether or not one employee is engaged in a distinct

occupation or business; the type of occupation; the skill required in a particular occupation;

whether the employer or the individual supplies the tools and place of work for the person

doing the work; the length of time for which the person is employed; the method of

payment, whether by time or by the job; whether or not the work is a part of the regular

business of the employer; and whether the employer is or is not in business.  D.B. Griffen

Warehouse, Inc. v. Sanders, 336 Ark. 456, 986 S.W. 2d 836 (1999).   These are not all the

factors which might be relevant and it may not be necessary to consider all of these factors

in some cases.   The weight given to each factor is to be determined by the Commission.

Franklin v. Arkansas Kraft, Inc., 5 Ark. App. 264, 635 S.W. 2d 286 (1982).  The “right of

control” is the principal factor in determining whether one is an employee or an

independent contractor.  Sanders, supra.   

In this particular case, although there are some factors which would indicate that

claimant was an independent contractor not an employee such as the fact that he provided

his own tools and that he was apparently free to report to work and leave whenever he

wanted, I find that the preponderance of the evidence indicates that claimant was an

employee of respondent #1, not an independent contractor.   First, I note that claimant was

told by respondent #1 which particular home to work on.   In addition, claimant was also

paid based upon the time worked, not by the job.   Claimant also testified that respondent

#1 had the right to fire him.   I also believe it is significant to note that there was testimony
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offered indicating that at some point in time respondent #1 had offered to make claimant

an employee with the understanding that he would be paid less wages per hour due to

insurance, taxes, et cetera.   However, there is no indication that any of claimant’s job

responsibilities would have changed had he chosen to become an “employee”.   In

addition, I also believe it is important to note that the work which was being performed by

the claimant was an integral part of respondent #1's business.   Respondent #1 was in the

framing business and that work could not be performed without claimant or someone else

in that capacity.

Finally, I note that testimony from Darrin and Terry Devore, the owners of

respondent #1, would indicate that they exercised supervisory control over the job sites.

Q. Well, how did you know they actually did they (sic)
work, Terry?

A. Well, I have to oversee and make sure it was done - -

Q. Oh, I see.

A. - - you know.

***

Q. So you did check his hours as far as knowing when
he worked and when he didn’t work?

A. [Darrin Devore] I kept an eye on what happened
around the job sites.

In summary, even though the claimant had obtained a Certificate of Non-Coverage

from the Workers’ Compensation Commission, the Commission has held that those

certificates are not valid if an individual is an employee, not an independent contractor.

After reviewing the relevant factors I find that claimant was an employee of respondent #1

on September 22, 2003.   While claimant may have had some leeway in the hours he

worked and he provided his own tools, claimant was informed by respondent #1 the

location of each particular job site.   In addition, respondent #1 paid claimant for the hours
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worked, not by the job.   Furthermore, while representatives of respondent #1 attempted

to testify that they did not actively supervise the claimant or any of their other framers, I

believe that the evidence clearly indicates that respondent #1 exercised supervisory control

over the claimant.   Given all of this evidence, I find that claimant was an employee of

respondent #1 on September 22, 2003.

COMPENSABILITY.

Claimant contends that he suffered a compensable injury to his right knee while

working for respondent #1 on September 22, 2003, when he fell off a ladder and twisted

his knee.   Claimant’s claim is for an injury caused by a specific incident identifiable by time

and place of occurrence.   The Commission has stated in Henry Weaver v. Precision

Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that pursuant to

Act 796 of 1993, the following must be shown in order to establish the compensability of

an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his right knee.

As previously noted, claimant testified that he suffered an injury to his right knee
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when he fell off a ladder while working for respondent #1 on September 22, 2003. 

Although this accident was apparently not witnessed by any other individuals, Terry

Devore, who was present on that date, testified that he heard the claimant fall.   In addition,

immediately after this incident the claimant sought medical treatment from the hospital and

the medical records are consistent with the claimant’s history of injury.

Based upon this evidence, I find that claimant has satisfied the requirements that

he suffered a compensable injury which arose out of and in the course of his employment

that resulted from a specific injury identifiable by time and place of occurrence.  

I also find that claimant has met his burden of proving by a preponderance of the

evidence that the injury caused internal physical harm to his body which required medical

services and resulted in disability and that claimant has offered medical evidence

supported by objective findings establishing an injury.   As previously noted, claimant

eventually came under the care of Dr. Scott Cooper, an orthopaedic surgeon.  Dr. Cooper

ordered an MRI scan of the claimant’s right knee which revealed an ACL tear and a lateral

meniscus tear.   Following some additional conservative treatment Dr. Cooper performed

surgery which confirmed the findings on the MRI scan of an ACL tear and a lateral

meniscus tear.    Given this evidence, I find that claimant has satisfied the remaining

elements of compensability.

Accordingly, for the foregoing reasons, I find that claimant has met his burden of

proving by a preponderance of the evidence that he suffered a compensable injury to his

right knee while employed by respondent #1 on September 22, 2003.

MEDICAL.

With claimant having proven by a preponderance of the evidence that he suffered

a compensable injury to his right knee, respondent #1 is liable for payment of all

reasonable and necessary medical treatment provided in connection with claimant’s right
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knee injury.   This includes the surgery which was performed by Dr. Cooper.

TEMPORARY TOTAL DISABILITY BENEFITS.

The injury to claimant’s knee is a scheduled injury.   An employee who suffers a

scheduled injury is entitled to receive temporary total disability benefits or temporary partial

disability benefits during their healing period or until they return to work, whichever occurs

first.   For scheduled injuries it is irrelevant as to whether there is a total incapacity to earn

wages.    Wheeler Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822

(2001).   

In this particular case, I find that claimant is entitled to temporary total disability

benefits beginning September 23, 2003, the day after his injury, and continuing until March

26, 2004, the date claimant returned to work.   Based upon the medical records of Dr. Scott

Cooper, I find that claimant remained within his healing period throughout this period of

time.   Therefore, the first event which occurred was claimant’s return to work for Waste

Management on March 26, 2004.   The fact that claimant might not have had a total

incapacity to earn wages prior to March 26, 2004 is not relevant since claimant suffered

a scheduled injury.   Wheeler Construction Company, supra.

LIABILITY OF RESPONDENT #2.

Claimant contends that respondent #1 is an uninsured subcontractor; therefore,

respondent #2 should be liable for payment of compensation benefits as the general or

prime contractor.   The law addressing liability of prime contractors is codified at A.C.A.

§11-9-402(a) which states:

Where a subcontractor fails to secure compensation
required by this chapter, the prime contractor shall be
liable for compensation to the employees of the sub-
contractor.
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Thus, respondent #2 may be held liable for payment of compensation benefits to

employees of respondent #1 if respondent #2 is a “prime contractor”.   In Bailey v.

Simmons, 6 Ark. App. 193, 639 S.W. 2d 526 (1982), the Arkansas Court of Appeals stated

that in order for an entity to be held liable as a “prime contractor” that entity must be

contractually obligated to a third party for the work which is being performed by the

subcontractor.  Thus, in order for respondent #2 to be liable as a prime contractor,

respondent #2 must have been contractually obligated to a third party for the work which

was being performed by respondent #1.   I find under the facts presented here that

respondent #2 was not contractually obligated to a third party; therefore, respondent #2 is

not liable for compensation benefits.

While respondent #2 may have normally acted as a general or a prime contractor

for work which was being performed by respondent #1 and other subcontractors, that

situation was not present at the time of claimant’s injury on September 22.  Claimant’s

injury on that date occurred at a home being constructed by Dennis Ball, who was the

homeowner.   Testifying at the hearing was Chris Rasmussen, the owner of respondent #2.

Rasmussen testified that he was a friend of Ball’s and supplied Ball with the names of

various companies who performed construction work.  However, it was Ball who contacted

respondent #1 to perform the framing work, not respondent #2.   Terry Devore testified that

respondent #1 was not paid by respondent #2 on this particular job, but instead was paid

by Ball himself.

While Rasmussen did testify that he would occasionally go by the job site in order

to see if the work was being properly performed, Rasmussen did so as a friend of Ball’s,

not because he was contractually obligated to do so.   This is an important distinction since

there must be some contractual obligation.

In support of his contention that respondent #2 should be liable as a prime

contractor, claimant cites a statement made by Rasmussen to the claimant on September
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22, 2003.   On that day, Rasmussen apparently visited the job site and informed claimant

that he was standing incorrectly on a ladder shortly before claimant fell.  First, I note that

while claimant relies upon this statement by Rasmussen, claimant himself denied that

Rasmussen warned him about improper use of the ladder.   

Q. Is it true that moments before you allegedly fell from
this ladder on September the 22nd, did - - did Chris Rasmussen
warn you that you were using the ladder wrong?

A. No.

Finally, I do not believe that this statement alone rises to the level of control. 

Rasmussen testified that he simply warned claimant that he was going to fall if he did not

use the ladder properly.   Rasmussen testified that he would have made this same

statement to anyone  whom he saw using the ladder in that manner.   Accordingly, I do not

believe that this single statement is evidence that respondent #2 and Chris Rasmussen

exercised control over the claimant.

In summary, in order for respondent #2 to be liable for compensation benefits

pursuant to A.C.A. §11-9-402, respondent #2 must be a prime contractor who is

contractually liable to a third party for work which is being performed by respondent #1.

While respondent #2 may have normally acted as a general contractor, respondent #2 was

not acting as a general or prime contractor at the time of claimant’s injury on September

22, 2003.   Respondent #2 was not contractually obligated to perform work for Dennis Ball,

the homeowner.   While respondent #2 provided Ball with the names of contractors and

visited the job site to look at the work which was being performed, he did so only as a

friend of Ball’s, not because he was contractually obligated to do so.   For these reasons,

I find that respondent #2 was not a general or prime contractor so as to be liable for

payment of compensation benefits.
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WORKERS’ COMPENSATION COVERAGE FOR RESPONDENT #2.

Having found that respondent #2 is not liable for payment of compensation benefits

to the claimant, it might be argued that the issue of whether respondent #2 had workers’

compensation coverage is moot; however, respondent #2 would contend that pursuant to

his workers’ compensation policy respondent #3 had an obligation to provide him with legal

services in defense of this claim.

The evidence indicates that respondent #2 had a workers’ compensation policy with

respondent #3 for the period of March 5, 2002 through March 5, 2003.   Near the end of

that policy term respondent #3 conducted an audit and determined after that audit that

respondent #2 owed an additional premium in the amount of approximately $6,000.00.

Around this same time respondent #2 attempted to procure through Judy Watson, an

insurance agent for Johnson, Moorman, and Russell in Fayetteville, a new workers’

compensation policy for the period of March 2003 through March 2004.  Watson testified

that the policy obtained for claimant was in the assigned risk pool.   Watson testified that

she collected a premium of $750.00 from respondent #2 and sent it to the State.   

Testifying on behalf of respondent #3 was George Grabbe, an account manager

underwriter for respondent #3.   Grabbe testified that based upon its prior audit

endorsement for the period of March 2002 through March 2003, respondent #3 increased

respondent #2's premium for the period of March 2003 through March 2004 in the amount

of $5,982.00.   Accordingly, notice was sent to Watson with a copy to respondent #2 that

an additional premium was owed for the policy year March ‘03 through March ‘04.

According to the testimony of Watson and Rasmussen, Watson contacted

individuals at respondent #3 who indicated that the additional premium of approximately

$6,000.00 would not be owed provided that respondent #3 received copies of Certificates

of Insurance or Certificates of Non-Coverage from all subcontractors paid by respondent

#2.   According to Watson she sent by mail and by fax copies of those documents to
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respondent #3.   At some point in time Watson testified that they received notice that

respondent #2's workers’ compensation policy would be canceled for non-payment of

premium.   Watson testified that she again contacted respondent #3 and again sent copies

of certificates with the understanding that the policy would be reinstated.   Watson testified

that they later received a notice that the policy had been canceled.

Grabbe, testifying on behalf of respondent #3, testified that he was unaware of any

phone calls to their office regarding the cancellation of respondent #2's policy and that

respondent #3's file did not reflect any phone calls.

The law governing cancellation of workers’ compensation insurance policies is

codified at A.C.A. §11-9-408.   Subsection (b)(2)(B) states:

A carrier shall not cancel coverage issued to an
employer under this chapter prior to the date
specified for expiration in the policy or contract
or until at least thirty (30) day have elapsed 
after a notice of cancellation has been mailed
to the Workers’ Compensation Commission and
to the employer, or until ten (10) days have
elapsed after notice has been mailed to the
employer and to the commission if the cancellation
is for nonpayment of premium.  (Emphasis added.)

In this particular case, respondent #3 canceled the workers’ compensation policy

of respondent #2 for nonpayment of premium.   The only statutory requirement for

cancellation of a policy for nonpayment of premium is that the cancellation is not effective

until 10 days have elapsed after notice has been mailed to the employer and to the

Commission.   Here, notice of cancellation was mailed to respondent #2 in June 2003

showing an effective date of cancellation of June 26, 2003, approximately three months

prior to claimant’s injury.   Also contained in the documentary evidence is Commission

Form “I” which was completed by respondent #3 notifying the Commission that respondent

#2's compensation policy was canceled as of June 26, 2003.    Grabbe, the account

manager underwriter for respondent #3, testified that this form was mailed by a clerk for
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respondent #3 on June 12, 2003.   

As previously noted, there was a great deal of discussion and testimony at the

hearing regarding the circumstances surrounding the cancellation of respondent #2's

policy.   In fact, Watson, respondent #2's insurance agent, indicated that she telephoned

respondent #3 and was informed that the additional premium would not be owed if proper

certificates were sent to respondent #3.   On the other hand, Grabbe, testifying on behalf

of respondent #3, indicated that respondent #3's file does not note any of these

conversations.   With respect to this issue, I believe it is also important to note that Watson

was unable to identify the names of any individual with whom she talked at respondent #3

with regard to the additional premium.

In short, a controversy existed between respondent #2 and respondent #3 over

nonpayment of premium for the policy year of March 2003 through March 2004. 

According to A.C.A. §11-9-408(b)(2)(B), a workers’ compensation insurance policy may be

canceled for nonpayment of premium 10 days after notice has been mailed to the employer

and to the Commission.   In this particular case, notice was mailed to both the employer

and to the Commission more than 10 days prior to the cancellation of the policy.   While

respondent #2 argues that there is no evidence that the notice was actually received by the

Commission, the statute does not require receipt of the notice, only the mailing of the

notice.    A finding that the notice must be received by the Commission would impose a

requirement which is not contained in the statute.   If the General Assembly had wished

that the notice be received before cancellation was effective, the statute would so state;

instead, the statute only states that the notice must be mailed.   I find based upon the

evidence presented here that respondent #3 satisfied the statutory requirements to cancel

respondent #2's workers’ compensation insurance for nonpayment of premium. 

Therefore, respondent #2 did not have workers’ compensation coverage at the time of

claimant’s injury.
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BOND REQUEST.

At the time of the pre-hearing conference, claimant raised as an issue a request that

respondent #1 post a bond for workers’ compensation benefits.   The posting of a bond is

governed by A.C.A. §11-9-808 which states:

The Workers’ Compensation Commission may require
any employer to make a deposit or bond with the
commission to secure the prompt and convenient
payment of compensation, and payment shall be
made upon order of the commission.

Generally, bonds are requested as a condition of an uninsured respondent’s appeal

to the Full Commission.  See, C. Wood v. Zeigler Chiropractic Clinic, Full Commission

Opinion filed July 21, 2001 (F014264).   In this particular case, I find that a bond is

unnecessary because I am ordering respondent #1 to pay compensation benefits.   Should

respondent #1 chose to appeal this decision, claimant may move the Commission to order

a bond pending that appeal.

ATTORNEY FEE.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier

and one-half by the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee

is not awarded on medical benefits.
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AWARD

On September 22, 2003, the claimant was an employee of respondent #1.  Claimant

suffered a compensable injury to his right knee while working for respondent #1 on

September 22.   Respondent #1 is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable right knee injury.

This includes surgery which was performed by Dr. Scott Cooper.   Claimant is entitled to

temporary total disability benefits from September 23, 2003 through March 26, 2004. 

Respondent #2 was not a prime contractor at the time of claimant’s injury on September

22, 2003; therefore, respondent #2 is not liable for payment of compensation benefits.   At

the time of claimant’s injury on September 22 respondent #2's workers’ compensation

insurance had been canceled for nonpayment of premium.   Finally, respondent #1 has

controverted claimant’s entitlement to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is hereby awarded an

attorney fee in the amount of 25% of the indemnity benefits payable to the claimant.  This

fee is to be paid one-half by the carrier and one-half by the claimant.   The respondents

are to withhold the claimant's portion of the attorney's fee from the claimant's award and

to pay the attorney's fee directly to the claimant's attorney.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


