
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F209037

THOMAS HOLMAN CLAIMANT

CANNON EXPRESS CORP. RESPONDENT

RISK MANAGEMENT RESOURCES RESPONDENT
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Pre-hearing conference before ADMINISTRATIVE LAW JUDGE ELIZABETH
DANIELSON, in Springdale, Washington County, Arkansas.

Claimant represented by G. CHADD MASON, Attorney, Fayetteville,
Arkansas.

Respondents represented by CONSTANCE CLARK, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

 A hearing was held on December 2, 2003, in Springdale,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on September 9,

2003.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On July 17, 2002, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his neck.
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4. The claimant is entitled to a weekly compensation rate of

$425.00 for temporary total disability and $319.00 for permanent

partial disability.

5. Medical expenses have been paid.

6. Temporary total disability has been paid.

7. The respondents have accepted a 6 percent permanent partial

impairment rating.

By agreement of the parties the issues to litigate are limited

to the following:

1. Is the claimant permanently and totally disabled or

entitled to wage loss over the 6 percent impairment?

2. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he suffered a compensable injury to his cervical spine on July 18,

2002.  The claimant contends that as a result of such compensable

injury, he has been rendered unable to return to his past or any

other relevant work.  He has been assessed a 6 percent anatomical

impairment rating to the body as a whole as a result of his

injuries.  The claimant contends that he has such physical

limitations that he is precluded from any gainful employment.  He

has applied for and been approved for Social Security Disability

benefits as a result of injuries sustained on July 18, 2002.

Accordingly, the claimant contends that he is permanently and

totally disabled as a result of his injuries.  Finally, the

claimant contends that he is entitled to a controverted attorney’s

fee on all benefits awarded, including wage loss benefits.
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   In regard to the foregoing issues the respondents contend that

it is the claimant’s contention that he is permanently and totally

disabled.  The respondents deny that the claimant is permanently

and totally disabled, and deny that he is entitled to any permanent

disability benefits over and above the 6 percent anatomical

impairment rating.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit

No.1.  The claimant submitted documentary evidence marked

Claimant’s Exhibit No. 1 and Claimant’s Exhibit No. 2.  The

claimant submitted the resume’ of Sarah A. Moore marked Claimant’s

Exhibit No. 3.  The respondents submitted packets of documentary

evidence marked Respondents’ Exhibit No. 1, Exhibit No. 2, Exhibit

No. 3 and Exhibit No. 4.  The respondents submitted the resume’ of

Julia Crume marked Respondents’ Exhibit No. 5 and a video tape

marked Respondents’ Exhibit No. 6.  The respondents also proffered

a report to accompany the video tape which was marked Respondents’

Proffer No. 1.

 DISCUSSION

The claimant testified that he was sixty years old and got his

GED through the military in the early 60s.  The claimant testified

that after getting out of the military, he primarily has been a

truck driver.  The claimant explained all the various

responsibilities expected of a driver of an eighteen-wheel vehicle.

The claimant explained that his responsibilities also included

checking his load as well as his schedule for deliveries and pick
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ups.  The claimant testified that he has an HAZMAT licence as well

as a class A CDL.  The claimant explained that the type CDL he has

allows him to operate any kind of truck except for a bus or a

school bus.  The claimant also explained that besides his licence

he also has to have a medical card which must be renewed every two

years.  The claimant testified and it has been stipulated that he

sustained a compensable injury to his neck while working for the

respondent on July 17, 2002.  The claimant testified that before

this incident he never had any problems with his neck nor has he

received treatment for his neck in the past.

The claimant explained that driving a truck requires a lot of

neck movement in that you have to be checking your side mirrors

frequently and you must be very aware of your surroundings when

operating an eighteen wheeler.  The claimant agreed that it is very

important to have a good range of motion of your neck when

operating an eighteen-wheel truck.

The claimant testified as to his medical treatment subsequent

to his neck injury.  The claimant testified that he has been

treated by several doctors, more recently by Dr. Runnels and Dr.

Danks.  The claimant testified that he had applied for social

security and had been turned down but after Dr. Runnels submitted

his report he was approved for social security in January or

February 2003.  The claimant testified that many years ago he had

a back injury but that he has worked all these many years without

any problem.  The claimant agreed that but for his neck injury he

would still be driving an eighteen wheeler.  The claimant testified
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that currently his only medical treatment is taking medications but

that it is his understanding that surgery is in the future for his

neck.  The claimant testified that currently he is taking Darvocet

every four hours for pain and Celebrex as a muscle relaxer.  The

claimant testified that he also takes Lexapro which an

antidepressant.  The claimant testified that from the warnings on

these prescription medication bottles he is not to operate heavy

equipment.  

The claimant testified that it is difficult for him now to

drive long periods of time.  The claimant testified that the trip

from his home in Texas to this hearing is approximately a seven-

hour trip and he had to stop in McAllister on his way here to rest

because of his increased discomfort.  The claimant testified that

his wife drives for him although he does drive in the heavier

traffic in town and on the two lane roads.  The claimant explained

that the reason he and his wife stopped in McAllister was because

he was getting so tired and uncomfortable and was getting a

headache. 

The claimant testified that his wife works as a teacher’s aid.

The claimant testified that after his wife leaves for work he does

light house work, laundry, take the trash out and when there is a

need he will sit on a stool and do his ironing.  The claimant

testified that during the day he does lay down several times

depending on his activity level so that he will not increase his

discomfort.  The claimant testified that he takes medications to

keep his pain under control.  The claimant testified that he no
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longer can drive the big trucks due to the medications he is taking

as well as his limited range of motion in his neck and the pain. 

The claimant testified that years ago he went to beauty school

but never finished the course and that in the service he was

trained to read maps and areal photographs for the Marines.  

On cross examination, the claimant agreed that he received an

honorable discharge in the Marines after serving four years and is

entitled to benefits for someone who has served for that period of

time.  The claimant testified that also in his past he has worked

as a jockey but never did any sort of work around the horses or

farms or stables.  The claimant agreed that he also worked in the

state of Colorado on the highway maintenance crew but explained

that this primarily was driving trucks for that department.  The

claimant testified that since leaving the Colorado Highway

Department he has been an over the road truck driver.  The claimant

agreed that he underwent a functional capacity evaluation in April

and understood it to indicate that he was capable of minimal work.

The claimant indicated that he has not seen the report that

indicates that he is capable of performing medium work.  The

claimant testified that he has not looked for work since his

injury.  The claimant agreed that he and his wife have made a

couple of trips to Dallas to stay at the Royal Inn just to get

away.  The claimant explained that this Inn has real nice Jacuzzi

tubs and he finds them very relaxing.  The claimant agreed that

sometimes they meet up with friends in Dallas.  The claimant denied

that he has gone around to various automobile dealerships looking
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for work and he has not worked hauling vehicles for anyone.  The

claimant testified that he has been to an automobile dealership a

couple of years ago when he went with his son to help pick out a

pick up truck.  The claimant agreed that he does help his wife with

grocery shopping and will go to Wal-Mart to pick up items which she

needs.  The claimant testified that he is able to drive to these

stores as well as carry the groceries or goods in and out.  The

claimant testified that he was not familiar with the Texas

Workforce Commission or the Texas Rehabilitation Commission and has

not sought any type of retraining since his accident.  The claimant

agreed that in his deposition he had told the respondent that other

than his neck problems he had no other health problems that would

keep him from working.  

Gabrielle Sonyia Holman testified on behalf of her husband

stating that they had been married for twenty years.  Mrs. Holman

corroborated the claimant’s testimony in that his activities are

more limited now than they were before his injury.  This witness

testified that the claimant is depressed due to his inability to

work but he does try to help out around the house as well as with

the shopping.  Mrs. Holman testified that their marital life has

been affected by his injury and he also has problems sleeping.  On

cross examination, Mrs. Holman testified that her husband is able

to drive the car as well as run errands and do the shopping and

Mrs. Holman agreed that she and her husband did go to Dallas and

stay at the Royal Inn.  
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Sarah Moore testified that she had a Master’s degree in

rehabilitation counseling and had worked with the claimant

following his injury.  This witness testified at length as to her

experience, background and the type of investigative work she does

in working with different clients.  This witness testified that she

has looked over the claimant’s medical records as well as

interviewed the claimant and reviewed his functional capacity

evaluation.  Ms. Moore testified that she has collected this

information in light of how these will all affect the claimant’s

ability to return to his former employment which as she understood

it was that of a truck driver.  Ms. Moore agreed that if the former

occupation is ruled out due to limitations, then she looks at

transferrable job skills or other work within the community that

would fit within the claimant’s limitations.  Ms. Moore testified

that in light of the claimant’s transferrable job skills she

compared these with the jobs listed in the Dictionary of

Occupational Therapies and came up with thirty-two jobs which the

claimant might be able to do with his restrictions and job skills.

This witness testified that many of these jobs are archaic and no

longer exist or are so obscure or they are just not available in

the area where the claimant lives.  Ms. Moore testified that, in

her opinion, she did not believe there was the opportunity for the

claimant getting a job in the area where he lives with his physical

limitations and the medications which he takes.  Ms. Moore

testified that the claimant’s age of sixty would also imped his

ability to find full time work or employment.  Ms. Moore was asked
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about her opinion of the report submitted by Ms. Julia Crume and

Ms. Moore testified that, in her opinion, Ms. Crume had based her

findings of jobs available for the claimant on faulty criteria.

Hannah Wiley testified that she was the benefit administrator

for the respondent and had been working for the respondent for the

past ten years.  Ms. Wiley testified that after the claimant’s

injury that the respondent provided light duty work for him and

that he worked in various departments.  This witness testified that

the claimant did a real good job in the positions he was placed in

and to her knowledge he did not have any problems handling this

work.  Ms. Wiley testified that to her knowledge the claimant had

not worked for nor contacted the respondent concerning employment

since August 9, 2002.  Ms. Wiley testified that based on the

claimant’s FCE evaluation, the respondent would be willing to put

him back to work as a truck driver.  This witness testified that

she knew of drivers who take Darvocet for back problems but noted

that they are not allowed to take the medication when they are

driving, only when they are down for their rest period.  On cross

examination, Ms. Wiley testified that in her ten years of

experience with working for the respondent she has not seen a truck

driver who was allowed to drive and take Darvocet while they were

operating their truck.  

Julia Crume testified that she was self employed as a

vocational consultant, rehabilitation consultant and case manager.

Ms. Crume testified that she has interviewed the claimant as to his

physical condition and work history while arranging for him to
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undergo a functional capacity evaluation.  Ms. Crume testified that

based on the claimant’s functional capacity evaluation and his

transferrable job skills, she came up with a list of jobs which, in

her opinion, the claimant would be capable of performing.  Ms.

Crume did not agree with the analysis as set forth by Sarah Moore

in her report concerning the claimant’s ability to find employment

in his area.  On cross examination, Ms. Crume testified that in

large part her opinion as to the claimant’s ability to return to

work is based upon his functional capacity evaluation.  Ms. Crume

agreed that some of the jobs which she found and considered the

claimant able to perform required a CDL.  Ms. Crume agreed that due

to the medications this claimant takes daily, he would not be able

to get or maintain a CDL and, therefore, would not qualify for the

jobs.  Ms. Crume was asked if she had asked the placement counselor

as to whether or not the claimant’s use of narcotics throughout the

day would affect his ability to get hired for jobs and Ms. Crume

responded, “No.  I did not.”  Ms. Crume was asked if during her

twenty years of experience she can name one occasion where someone

has been hired, primarily as a driver, when they have been required

to take narcotic medication throughout their working day.  Ms.

Crume responded, “Not at this time.”  Ms. Crume then talked about

the assembly line jobs which she had set forth in her report and

she agreed that these jobs paid around $6 to $8 per hour.  Ms.

Crume acknowledged that it was her information that the claimant

was earning approximately $40,000.00 a year before his injury.  Ms.

Crume reluctantly agreed that employers are less eager to employee
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people who are sixty years old to train for a new job.  On redirect

examination, Ms. Crume testified that she would agree that with

some retraining there would be jobs available which this claimant

could do in his area.  

John Kennedy testified that he was hired as a private

investigator to conduct a surveillance of the claimant.  Mr.

Kennedy testified that he observed the claimant in the months of

March and September in 2003.  Mr. Kennedy testified that he

observed the claimant go into several automobile dealerships in the

Weatherford, Texas, area.  This witness testified that he also

observed the claimant go into a Super Save store and carry

groceries to his automobile and load them into his car and then

take them to his home where he unloaded the items from his

automobile.  

The medical records set forth the history of this claimant’s

treatment for his compensable neck injury.  Dr. Vincent Runnels,

one of the claimant’s many treating physicians, writes on February

12, 2003, that he has prescribed Darvon, Celebrex, Ambien and

Lexapro for the claimant.  Dr. Runnels writes that as you know he

would not be allowed to drive taking Darvon or Ambien.  The doctor

writes that the claimant has cervical spondylosis and he even had

a very mild cord contusion for which he is recovering.  Dr. Runnels

writes that the claimant also has significant cervical spondylosis

at multiple levels, particularly at 5 6 and 6-7.  Dr. Runnels

writes that at C6-7 he has foraminal narrowing left greater than

right and at the 5-6 there is right foraminal narrowing greater
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than left and at 4-5 level shows some mild stenosis and at 3-4 he

has a disc bulge referring to the claimant’s MRI report of October

30, 2002.  Dr. Runnels writes that at the present time he does not

recommend surgery.  Dr. Runnels recommended light duty or a desk

type job where the claimant would not have to do heavy lifting or

work overhead and assessed the claimant with a 6 percent

impairment.  Dr. Kelly Danks writes on August 7, 2003, that he has

reviewed the claimant’s functional capacity evaluation and assesses

the claimant with being capable of lifting up to thirty-five pounds

on an occasional basis, twelve pounds on a frequent basis and five

pounds on a constant basis but real heavy work would be fairly

limited.  Dr. Danks writes that the claimant has cervical disc

disease and may end up requiring surgery.  Dr. Danks notes that

whether the claimant would be able to return to previous

functioning would remain to be seen and writes that he thinks that

the claimant would be able to do some work as long as it is

maintained at his present functional limitations.

The claimant underwent a functional capacity evaluation on

April 25, 2003, and after completion of this evaluation, the

claimant was assessed with being capable of a job in the

medium/occasional physical demand level which implies the

following; he can lift thirty-five pounds on an occasional basis,

lift twelve pounds on a frequent basis and five pounds on a

constant basis providing the worker maintains good body mechanics

and alignments at all times.  
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After a review of all of the testimony and the medical

information concerning this claimant’s impairment resulting from

his compensable injury, I find that the claimant has failed to

prove by a preponderance of the evidence that he is permanently and

totally disabled.  The claimant has testified that he spends his

day doing light house work and running errands as well as shopping

for his wife.  The testimony sets forth that he is able to drive

for long distances as long as he can stop for rest in order to

alleviate his discomfort.  The claimant is limited in his physical

activities but he is not permanently and totally disabled.  I do

find, however, that the claimant has proven by a preponderance of

the evidence that he is entitled to wage loss over his 6 percent

impairment rating in the amount of an additional 6 percent.  The

testimony has set forth that the claimant does have limited

education and although he has had an active work history, his

transferrable job skills are somewhat limited.  The claimant’s

functional capacity evaluation has placed him in the medium work

category and removed him from the heavy category.  Even the

respondents’ vocational specialist has testified that the jobs

which she found within the claimant’s capabilities paid much less

than what he was previously earning when working for the

respondent.  Both of the rehabilitation specialists have testified

that the claimant’s age would be a negative factor for his finding

some type of suitable employment.  Therefore, based on this

claimant’s age, education, transferrable job skills and physical

limitations as well as impairment, I find that the claimant is
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entitled to an additional 6 percent disability over and above his

6 percent impairment rating.  This would give the claimant a

permanent partial disability rating of 12 percent to the body as a

whole.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On July 17, 2002, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his neck.

4. The claimant is entitled to a weekly compensation rate of

$425.00 for temporary total disability and $319.00 for permanent

partial disability.

5. Medical expenses have been paid.

6. Temporary total disability has been paid.

7. The respondents have accepted a 6 percent permanent partial

impairment rating.

8. The claimant has failed to prove by a preponderance of the

evidence that he is permanently and totally disabled.  See

discussion above.

9. The claimant has proven by a preponderance of the evidence

that he is entitled to 6 percent wage loss over and above his 6

percent permanent impairment rating.  This would entitle the

claimant to a permanent partial disability rating of 12 percent to

the body as a whole.  The respondents should pay this additional
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disability in the amount of 6 percent to the body as a whole to the

claimant.  See discussion above.

10. The respondents have controverted this claimant’s

entitlement to wage loss disability.

11. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss in the amount of 6 percent over

and above his 6 percent impairment rating.  The respondents,

therefore, shall pay this additional 6 percent wage loss to the

claimant.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


