
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F302332

TOMMY L. HARMON CLAIMANT

HULSEY LOGGING RESPONDENT EMPLOYER

BITUMINOUS CASUALTY CORP. RESPONDENT CARRIER NO. 1
SECOND INJURY FUND RESPONDENT NO. 2

ORDER AND OPINION FILED AUGUST 24, 2004

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE NEAL L. HART, Attorney at Law, Little
Rock, Arkansas..

Respondents No. 1 represented by the HONORABLE RANDY P. MURPHY, Attorney at
Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L. PAKE, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on July 13,

2004.  A prehearing conference was held on April 20, 2004 and a prehearing order was

filed on April 21, 2004.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  The claim was accepted as a compensable injury
by Respondent No. 1 on February 4, 2003.

2.  The permanent partial disability compensation rate
that has been paid to the claimant is $221.
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The claimant contends he sustained a compensable injury and was assigned a

5% permanent impairment rating by Dr. Jim Moore.  The claimant contends that he has

suffered wage loss disability in excess of the 5% impairment rating and is entitled to

attorney’s fees.

Respondent No. 1 contends that the claim was accepted as compensable and

appropriate benefits have been paid.  Respondent No. 1 further contends that any

disability in excess of the 5% permanent impairment is not related to the compensable

injury and the claimant cannot establish that the major cause of any disability over the

5% is due to the February 4, 2003, incident.  The claimant had a previous injury and the

proof will be that any disabilities that exist are related to that incident or other pre-

existing problems.  Respondent No. 1 further contends that any disability over the 5%

anatomical impairment is the responsibility of the Second Injury Fund.

Respondent No. 2 contends that even though Respondent No. 1 has accepted

permanency for the alleged work-related event on February 4, 2003, the Second Injury

Fund was brought into the case after this has been voluntarily agreed to be accepted as

a compensable injury by Respondent No. 1.  The Second Injury Fund does not stipulate

that an injury happened on February 4, 2003 and contends under the Edgar Jackson

case and Mid-State Construction that the Second Injury Fund has the right to defend on

the issue of whether or not there was a compensable injury and, if so, whether there

was any permanency for that injury.

Respondent No. 2 contends the 1999 condition of the claimant was a fracture of

L-1 and T-6 with the claimant being paid for temporary total disability for five or six

months, then being released to full duty.  There was no anatomical impairment
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assigned and there would not be a combination of disabilities or impairments for that

condition.  Alternatively, the Fund would contend that the claimant cannot show by a

preponderance of the credible evidence that a work-related incident actually took place

on February 4, 2003, and if there was such an incident, respondents contend the 5%

rating from Dr. Moore is not based upon objective and measurable findings of physical

injury and is not causally connected to the alleged incident of February 4, 2003.

Respondent No. 2 alternatively contends that if the claim is compensable, the

claimant cannot prove that the major cause of the rating is the February 4, 2003,

incident.  Further, the claimant cannot prove the major cause of any disability is the

February 4, 2003, incident.  Finally, respondents contend the claimant cannot prove he

is entitled to any wage loss disability over  the rating.

The claimant further contends that the Fund has the statutory right to

independently challenge the compensability of the claim; however, under Cleek v. Great

Southern Metals, if the claim is found to be compensable, the Fund owes an attorney’s

fee on all past benefits already paid by Respondent No. 1 and any further benefits if the

Fund is found liable.

Respondent No. 2 contends that the Second Injury Fund has never been liable

for temporary total disability and medical benefits.  Only the benefits such as  wage loss

disability and attorney’s fees can be awarded against the Second Injury Fund.

Attorney’s fees are chargeable only on those benefits controverted and awarded

against a party.   The Second Injury Fund would agree that if wage loss benefits are

awarded, those benefits would be the appropriate subject for attorney’s fees.

Issues to be litigated:
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1.  Wage loss benefits.

2.  Compensability of the claim.

3.  Anatomical rating.

4.  Attorney’s fees based on Cleek v. Great Southern Metals.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  The claim was accepted as a compensable injury by Respondent No. 1 on

February 4, 2003.

2.  The permanent partial disability rate that has been paid to the claimant is

$221.

3.  The claimant has proven by a preponderance of the evidence that he

sustained a compensable injury supported by objective evidence on February 4, 2003.

4.  The claimant has proven by a preponderance of the evidence that he

sustained a 5% permanent anatomical impairment rating that was properly paid by

Respondent No. 1.

5.  The claimant has proven by a preponderance of the evidence that he

sustained a 25% diminished wage earning capacity in excess of his anatomical rating.
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6.  Respondent No. 1 is responsible for the 25% wage loss benefits awarded.

7.  Second Injury Fund is not liable for wage loss benefits.

8.  Additional attorney’s fees for the claimant prevailing on compensability of the

claim cannot be assessed against the Second Injury Fund relying on Ark. Code Ann.

§11-9-715.

DISCUSSION

The claimant, 41 years old, began his logging career in September 1984 and last

worked in logging on March 3, 2003.  The logging job involved taking trees from the

stump to the truck to the mill to be processed for lumber.  This involved cutting trees,

running equipment over uneven, rough ground and moving the cut trees to a landing

location.  According to the claimant, cutting trees early on was with chainsaws and now

machinery is used to cut trees.  The claimant also maintained his own equipment to

include daily greasing, oil changes, fueling the machine and replacing hydraulic lines. 

Once a job was close to being finished, the claimant would walk the job to make sure all

the wood was picked up and that creeks were open and that the project was correctly

done.  The job required lifting, stooping and bending.  The claimant worked as a

foreman supervising six employees, averaging $23,000 to $24,000 per year.

According to the claimant, on February 4, 2003, he was driving the cutter and

had equipment problems.  He was getting off the machine when his foot slipped and he

landed on the road surface on his knees and began to experience knee and back pain. 

The claimant reported the incident to the owner.  According to the claimant, the job is

rough and it is not uncommon to get banged up.  The claimant testified he tried to

continue working for a time.  The claimant testified that he had sustained a back injury
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on the job in 1999, where he had two compression fractures.  The claimant had a back

brace, took medication and was off work about six months but returned back to work. 

The claimant testified that the doctor did not give him restrictions; however, he limited

himself on hours and activities.  The claimant testified that he never totally recovered

from that injury, although he did not return to see his treating doctor, Dr. James Arthur. 

The claimant testified that he rationed his pain medication and only took it sporadically

and took over-the-counter medication.  The claimant testified that all his pain was in his

back before the February 2003, incident and now he was also having pain in his legs.

The claimant testified that he worked on Monday, March 3, 2004.  He began

having a hot, burning type, stabbing pain in his back and into his legs.  He finally went

to the emergency room and was given a shot.  The claimant followed up with his family

doctor, Dr. Harinder Singh, who referred him to a neurologist.  The claimant testified

that the claim was ultimately accepted as compensable by the insurance company and

benefits were begun.  The claimant has undergone some physical therapy, taken pain

medication, sent to Dr. Jim Moore, had some injections and was prescribed a TENS

unit with no surgery recommended.

The claimant continues to take prescription medication under the guidance of Dr.

Jim Moore and has work restrictions of no pushing or pulling over 10 pounds and no

lifting over 10 pounds.  The claimant believes the restrictions are permanent.  The

claimant testified to having difficulty sitting still, he has to shift back and forth, stand, sit

and lay down.  He takes medication to sleep.

The Second Injury Fund has challenged the compensability of the claim;

therefore, the statutory requirements of Ark. Code Ann. §11-9-102(4)(A)(i) must be
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considered.   In order to prove a compensable injury as a result of a specific incident

that is identifiable by time and place of occurrence, a claimant must establish (1) proof

by a preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2002).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, the claimant has proven by a preponderance of the

evidence that he sustained a compensable specific incident injury.  The claimant

presented credible unrefuted testimony about slipping off a piece of equipment and

falling on the pavement causing pain to his legs and back on February 4, 2003.  The

claimant reported the incident to his employer immediately but did continue to work

about a month before finally seeking medical treatment at the emergency room.  While

the claimant did not mention the February 4, 2003, fall on his first emergency room visit,

he did report it to the emergency room on March 9, 2003, when he again sought

treatment.  The claimant had a previous compression fracture work injury in late 1999

and he did report this as well.  On March 9, 2003, the claimant was diagnosed with

acute exacerbation of chronic low back pain following x-rays and the examination.  The
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emergency room record notes that the claimant had palpable spasms, which satisfies

the objective finding requirement of Ark. Code Ann. §11-9-102(16).  The claimant was

treated with a shot and medication.  The claimant sought some treatment with Dr. Jim

Moore, a neurosurgeon, who has continued to follow the claimant with conservative

treatment, to include physical therapy, some injections and medication.  Surgery was

not recommended.  Respondent No. 1 accepted the claim as compensable after some

investigation and began payment of benefits, to include medical, temporary total

disability, as well as payment of the 5% anatomical impairment rating assigned by Dr.

Jim Moore on December 30, 2003.

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-102(4)(F)(ii)(a), provides

that “Permanent benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  “Major cause”

means more than fifty percent (50%) of the cause, and a finding of major cause must

be established according to the preponderance of the evidence.  Ark. Code Ann. §11-9-

102(14).  Any determination of the existence of extent of physical impairment shall be

supported by objective and measurable findings.  Ark. Code Ann. §11-9-704(c)(1)(B). 

Pursuant to Ark. Code Ann. §11-9-522(g), the Commission has adopted the Guides to

the Evaluation of Permanent Impairment, 4th Ed., for assessing anatomical impairment. 

However, to the extent that they allow subjective criteria to assess an impairment rating,

the Guides must yield to the statutory definition of anatomical impairment as defined by

the legislature.   Rizzi v. Sam’s Wholesale Club, Workers’ Compensation Commission,

Claims Nos. E515370 and E112991 (April 1, 1999).  The Commission may assess its



9

own impairment rating rather than rely solely on the determination of the validity of

ratings assigned by physicians.  Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d

904 (2001).

In the present case, Dr. Jim Moore, a neurosurgeon, who has been treating the

claimant conservatively opined on December 30, 2003, that the claimant had hit a

plateau and assigned a 5% permanent anatomical rating utilizing the Guides to the

Evaluation of Permanent Impairments, 4th Ed., relying on Table 72, page 110.  After a

review of the Guides, I find that Dr. Moore did, in fact, use a very conservative rating for

the claimant.  The claimant had been working in the logging industry for almost 20

years and had been working continually after recuperating from his 1999 work injury up

until he sustained the February 4, 2003, compensable fall from his machinery at work

and began seeking treatment in March 2003.  I found the claimant to be a credible

witness with a long work history in a strenuous profession.  He presented credible

testimony about his job and only being paid for days he worked.  The claimant’s inability

to work began after his February 4, 2003, fall at work.  On April 20, 2004, Dr. Jim Moore

responded that the 5% anatomical rating was based on objective findings and the major

cause for the rating was the claimant’s condition resulting from the work incident.  I find

the claimant has proven by a preponderance of the evidence that he did sustain a 5%

permanent impairment rating.   Again, Respondent No. 1 accepted the 5% anatomical

rating and has paid benefits associated with the rating.  The Second Injury Fund

challenged whether there was any permanency.
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The claimant contends that he has suffered wage loss disability in excess of the

5% anatomical impairment.  The wage-loss factor is the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  The Commission is charged with the

duty of determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Eckhardt v. Wills Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316

(1998).  In considering factors that may affect an employee’s future earning capacity,

the court considers the claimant’s motivation to return to work, since a lack of interest or

a negative attitude impedes our assessment of the claimant’s loss of earning capacity. 

Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

In the present case, the claimant has a high school education with a special

class in logger education with a certificate and a CPR certificate.  Besides his 19-year

career in logging, the claimant worked as a physical therapy technician for about four

years from 1980 to 1984.  The claimant has a computer and computer skills.  The

claimant has sustained three work injuries with compression fractures in the spine in

1999, a broken leg in 1994 or 1995, and the 2003 back injury.  The claimant was able

to return to work following all the injuries except the 2003 incident.  The claimant

testified that he modified his job duties following the 1999 injury but was still able to

work full time.  On December 30, 2003, Dr. Jim Moore opined the claimant could return

to light duty work on January 4, 2004 and gave restrictions of no lifting, pushing or

pulling over 10 pounds.  The claimant understands those are permanent restrictions.  
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The claimant also participated in a Functional Capacity Evaluation on December

23, 2003 and while the evaluator opined the claimant’s efforts did not represent his

maximal tolerances, he could work in a sedentary capacity.  The claimant lives in the

Mt. Ida area.  The claimant testified that he returned to his employer after being given

his restrictions and nothing was available, acknowledging the logging industry is

strenuous work.  The claimant started receiving food stamps a month before the

hearing but has no other income.  He pastors a small church but receives no pay.  The

claimant testified that he has applied for work at two grocery stores, a truck stop/service

station, a hardware store, a home center, the Family Dollar Store, Melba’s Café and

Ligon Oil.  He testified that he searches the newspaper daily for jobs in the Hot Springs

area.  He was not hired for any of the jobs for which he applied.  He has now applied for

social security disability benefits.  Dr. Moore’s April 6, 2004, report indicates the

claimant continues to get refills for Mobic, Neurotin and Norflex.

After considering all the credible evidence, to include the claimant’s age,

education, work experience and other relevant factors, I find the claimant has proven by

a preponderance of the evidence that he has sustained diminished wage earning

capacity in the amount of 25% in excess of his anatomical rating.  The claimant has

significant physical work restrictions, has limited work experience except as a logger

and has demonstrated motivation to find other employment to no avail.  I found the

claimant to be a credible witness with restrictive work limitations and a good work

history.

Respondent No. 1 contends that it has no responsibility for permanent disability

over the 5% anatomical rating and that claimant cannot establish that the major cause
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is due to the February 4, 2003, incident.  There is no requirement that a claimant show

his work to be the major cause of his disability or need for treatment; rather, the

claimant is required to show that his injury was the major cause of his disability or need

for treatment.  Medlin v. Wal-Mart Stores, Inc., 64 Ark. App. 17, 977 S.W.2d 239

(1998); Ark. Code Ann. 11-9-102(4)(E)(ii).  Nonetheless, the claimant must still prove a

causal connection between his employment and the injury.  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900 (2000).

In the present case, the claimant did have two previous work injuries; however, it

was only after the February 4, 2003, incident that the claimant was placed with the

restrictions that precluded him from returning to the logging profession.  The claimant

had a previous back injury in 1999, but was returned to full duty and the claimant simply

limited himself to less hours and lighter work but was still able to work full time.  In order

for the Second Injury Fund to have responsibility and relieve the employer from wage

loss disability, three conditions must be met:

1.  The employee must have suffered a compensable injury at his
present place of employment.

2.  Prior to that injury, the employee must have had a permanent
partial disability or impairment.

3.  The disability or impairment must have combined with the
recent compensable injury to produce the current disability
status.

See, Midstate Const. Co. v. SIF, 295 Ark. 1, 746 S.W.2d 539 (1988).

In the present case, the claimant did meet the first criteria set out above in that

he did sustain a compensable injury at his present job.  Prior to that injury, the claimant
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had sustained at least two other work injuries but no anatomical rating was assigned

and each occasion the claimant returned to his employer with no permanent restrictions

and was able to work full time.  The Second Injury Fund contends the claimant’s prior

injuries have not combined with his most recent injury to produce his current disability

status.  While the claimant’s previous injuries were noted in his medical records while

he was seeking treatment for his February 4, 2003, condition, the previous injuries were

not mentioned when Dr. Moore was giving the claimant his current work restrictions.  I

am unable to find that the claimant’s current wage earning disability is the responsibility

of the Second Injury Fund, since the previous injuries did not result in impairments or

disabilities and the greater weight of the evidence does not support that the previous

injuries combined with the current injury to produce the claimant’s current disability.  I

find Respondent No. 1 is liable for the 25% wage loss benefits.

The claimant contends that the Second Injury Fund should be assessed

attorney’s fees on all benefits previously paid, since the claim was accepted as

compensable and the claimant was forced to prove compensability anew.  Claimant

relied on the Court’s holding in Cleek v. Great Southern Metals, 335 Ark. 342, 981

S.W.2d 529 (1998), for the award of attorney’s fees on all benefits previously paid by

Respondent No. 1.  In Cleek, while Great Southern paid all but $35 of the medical

expenses, it never recognized liability for her injury, and if Cleek had not prevailed on

the liability issue of her claim, she would have been barred from seeking any future

medical expenses or disability benefits.  Great Souther’s undisputed controversion of

Cleek’s injury claim forced Cleek to try this case fully on the merits.  The Court held that

if the fundamental purposes of attorney’s fees statutes such as §11-9-715 are to be
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achieved, it must be considered that their real object is to place the burden of litigation

expenses upon the party which made it necessary.  Aluminum Co. of America v.

Henning, 260 Ark. 699, 543 S.W.2d 480 (1976).  

The Second Injury Fund can be assessed attorney’s fees pursuant to Ark. Code

Ann. §11-9-715(a)(2)(A) only on the amount of compensation controverted and

awarded from the Fund.  The Fund’s liability is limited to permanent disability benefits in

the form of wage loss or permanent and total disability and attorney’s fees on those

controverted benefits.  The Fund’s liability does not extend to medical expenses and

temporary total disability and permanent anatomical impairment benefits.  While I

understand the claimant’s contention, I find the precise language of the statute for

attorney’s fees where the Second Injury Fund is involved prevents me from relying on

the Cleek holding.  I am precluded from assessing to the Second Injury Fund attorney’s

fees on the total amount of benefits previously paid by Respondent No. 1.

ORDER

The claimant has proven by a preponderance of the evidence that he sustained

a compensable injury supported by objective evidence on February 4, 2003.  The

claimant has proven by a preponderance of the evidence that he sustained a 5%

permanent anatomical impairment rating that was properly paid by Respondent No. 1. 

The claimant has proven by a preponderance of the evidence that he sustained a 25%

diminished wage earning capacity in excess of his anatomical rating.  Respondent No.

1 is responsible for the 25% wage loss benefits awarded.  The Second Injury Fund is



15

not liable for wage loss benefits.  Additional attorney’s fees for the claimant prevailing

on compensability of the claim cannot be assessed against the Second Injury Fund.

Claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


