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DONALD RAY GROOM,
EMPLOYEE    CLAIMANT

NEKOOSA PAPERS, INC.,
SELF-INSURED EMPLOYER         RESPONDENT NO. 1

SEDGWICK CLAIMS
MANAGEMENT SERVICES, INC.,
BENEFITS ADMINISTRATOR          RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

SECOND INJURY FUND RESPONDENT NO. 3

OPINION FILED DECEMBER 29, 2004

Pursuant to a Hearing conducted October 7, 2004, before Administrative Law Judge Richard B.
Calaway in Little Rock, Pulaski County, Arkansas, with

Mr. Conrad T. Odom, Attorney at Law, Fayetteville, Arkansas, appearing for the claimant;

Mr. Mike Roberts and Ms. Susan M. Fowler, Attorneys at Law, Little Rock, Arkansas, appearing
for Respondents No. 1; 

Ms. Judy W. Rudd, Attorney at Law, Little Rock, Arkansas, appearing for Respondent No. 2; and

Mr. David L. Pake, Attorney at Law, Little Rock, Arkansas, representing Respondent No. 3,
appearance excused.

STATEMENT OF THE CASE

This is a dispute over the extent of the claimant’s permanent disability as a result of his

admittedly compensable low back injury.

The claimant contended that his compensable injury has caused him anatomical impairment

in the amount of 25% to the body as a whole and has rendered him permanently totally disabled.  He

also requested an attorney’s fee for controversion.  Other possible issues were reserved. 
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Respondents No. 1 contended that the claimant’s compensable injury had resulted in

impairment of 13% to the body as a whole and has not rendered him permanently totally disabled.

They further contended that under Ark. Code Ann. §11-9-522(c) the claimant is not entitled to

benefits in excess of his permanent physical impairment because he left his work voluntarily and

without good cause connected with the work, in order to retire.  They withdrew their previous

contention that the claimant was not entitled to wage loss benefits because he had received a bona

fide offer of employment from the respondent employer.

The Death and Permanent Total Disability Fund deferred to the Commission with regard to

the issues of impairment and permanent total disability.  However, they contended that under Ark.

Code Ann. §11-9-502 Respondents No. 1 are not entitled to credit against their maximum liability

for permanent total disability benefits for payment of benefits for anatomical impairment suffered

by the claimant.  In response, Respondents No. 1 contended that payment of disability benefits for

anatomical impairment, as well as wage loss disability, should be counted toward the $75,000.00

liability maximum of that provision.

Prior to the hearing, the parties agreed that the Second Injury Fund has no liability and should

be dismissed as a party respondent.  Consequently, the Second Injury Fund’s appearance was

excused.

The record, which included the testimony of the claimant, Edie Nichols, and a videotape, as

well as documentary evidence such as the depositions of the claimant and Dr. Jim J. Moore, was

closed at the conclusion of the hearing.

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed January 10, 1997; the claimant sustained a compensable injury on that date when his average

weekly wage was $955.60; and he reached the end of his healing period January 20, 2003.

3. The preponderance of the evidence shows that, as a result of his compensable injury,

the claimant has not been rendered permanently totally disabled but has sustained permanent

disability in an amount equal to 70% and consisting of his permanent anatomical impairment of 20%

to the body as a whole together with  wage loss in the additional amount of 50% to the body as a

whole.

4. Respondents No. 1 are entitled to credit for benefits paid for impairment of 13% to

the body as a whole but have otherwise controverted the payment of benefits hereinafter awarded

and the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-

half by the claimant and one-half by the respondents.

5. Because the claimant has not been rendered permanently totally disabled, the issue

of the $75,000.00 maximum liability under Ark. Code Ann. §11-9-502 has been rendered moot. 

DISCUSSION

The claimant, almost 61 years of age at the time of the hearing, suffered a compensable injury

to his low back at work January 10, 1997, when he fell as he attempted to assist in removing an

aerator motor from an aeration pond at the employer’s paper mill in Ashdown, Arkansas.  The injury

occurred when the claimant attempted to jump from the bank of the pond onto the aerator motor,
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afloat in the pond, caught his foot on a rope, and tumbled forward onto the aerator, striking his head

on the motor. 

The claimant and a co-worker reported the incident to the foreman and filled out accident

reports a few days later.  At first, the claimant did not think he was hurt although his back was sore.

After several months, he started losing feeling in his left foot and leg and had pain coming out of his

back down his hip and the back of his leg.  He also developed problems with his right foot although

his left foot and leg were worse.

The claimant first consulted the company doctor and was treated conservatively.  However,

when the severity of his injury became clear, he came under the care of Texarkana neurosurgeon

Dr. Freddie L. Contreras.  Thereafter, the first of four major surgeries was performed in Dallas by

Dr. Howard Morgan, Jr., December 10, 1997.  This was followed by three additional surgeries

performed by Dr. Contreras, one October 24, 2001, another January 30, 2002, and the final surgery

June 5, 2002. 

The claimant’s anatomical impairment was rated by three different physicians.  On

January 20, 2003, orthopedic surgeon Dr. Barry M. Green examined the claimant and assessed his

anatomical impairment at 20%.  On March 4, 2003, Little Rock neurosurgeon Dr. Jim J. Moore

examined the claimant and reviewed some of the medical records.  It was his opinion that the

claimant’s impairment was 25% to the body as a whole.  On June 7, 2004, Little Rock neurosurgeon

Dr. Reza Shahim also examined the claimant, reviewed some of the medical record, and rendered

an opinion that the claimant’s impairment was 13% of the whole person.  Dr. Contreras also imposed

permanent restrictions of no lifting over ten pounds, no repetitive bending or stooping, and no

prolonged standing or sitting.  He recommended that the claimant seek out disability retirement.



5

Dr. Green, Dr. Moore and Dr. Contreras agreed that the claimant reached maximum medical

improvement January 20, 2003, as stipulated by the parties.

Edie Nichols, a vocational counselor, testified that the claimant was not permanently totally

disabled but could return to work in a sedentary capacity either part time or full time, based on the

claimant’s motivational level, education, work experience, and transferable skills.  She gave

examples of possible employment opportunities available to the claimant and also suggested that he

might pursue a computer course in order to assist in re-entering the work force.  She found the

claimant to be cooperative and took into consideration his permanent restrictions as described by

Dr. Contreras.  She also testified that she was surprised to learn that the claimant was open to

training because she had doubted his motivation to return to work before the hearing.  She

acknowledged that the claimant really did want to return to his old job if he could.

The claimant’s testimony and the videotape tend to show that he is able to return to work and

is not permanently totally disabled.  At the time of the hearing, he was approximately 61 years of

age, had earned his GED and pursued additional training of a vocational nature.  His work

experience generally involved physically demanding labor that is likely to be beyond his capabilities

at this time.  He testified that it takes longer to do things and it is difficult to bend, push or pull.  He

is receiving social security disability benefits but maintains his home which involves about fourteen

acres, taking care of goats, and has three catfish ponds.  The record fails to show that the claimant

voluntarily retired but reveals that he was unable to perform his previous employment.

As to the claimant’s permanent anatomical impairment, the opinion of Dr. Green is entitled

to greater weight.  Dr. Moore in his deposition gave testimony that suggested he did not object to

20% as permanent impairment if range of motion was removed from consideration.  In general, his
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testimony seemed to indicate that he had no strong disagreement with Dr. Green’s assessment.

Moreover, the assessment of Dr. Shahim seems to be relatively modest given the severity of the

claimant’s injury and his need for multiple major surgeries.

In addition to his anatomical impairment, when the claimant’s age, education, motivation,

work experience and other factors that affect his ability to engage in gainful employment are

considered, the record shows that he has not been rendered permanently and totally disabled but has

suffered disability as stated above.

AWARD & ORDER

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.

Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.

The Second Injury Fund should be, and it is hereby, dismissed as a party respondent.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge    


