
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM F400097

SILVER GONGOLA,
EMPLOYEE    CLAIMANT

YELL COUNTY DEVELOPMENT 
CORPORATION, INC.,
EMPLOYER         RESPONDENT

AMERICAN HOME ASSURANCE CO.;
AIG CLAIMS SERVICES, INC.,
INSURANCE CARRIER          RESPONDENT

OPINION FILED MAY 26, 2004 

Hearing conducted May 3, 2004, before Administrative Law Judge Richard B. Calaway in Little
Rock, Pulaski County, Arkansas, with

Mr. Steven R. McNeely, Attorney at Law, Little Rock, Arkansas, appearing for the claimant and

Mr. John P. Talbot, Attorney at Law, Pine Bluff, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over the claimant’s request for additional medical services as a result of his

admittedly compensable low back injury.

The claimant contended that he should be awarded additional medical benefits, including

surgery recommended by Dr. Scott Schlesinger and additional cardiac care by Dr. Moses Kelley, in

preparation for the requested surgery. 

The respondents contended that the requested medical benefits are not causally related to the

claimant’s compensable injury and not reasonably necessary in connection with the injury.

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times and the claimant sustained a compensable low back injury October 8,

2003.

3. The preponderance of the evidence shows that the requested additional medical

benefits, including surgery recommended by Dr. Scott Schlesinger and additional cardiac care by

Dr. Moses Kelley in preparation for surgery, are reasonably necessary in connection with the

claimant’s compensable injury and are the responsibility of the respondents.

4. The respondents have controverted the payment of benefits hereinafter awarded and

the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half

by the claimant and one-half by the respondents.

DISCUSSION

On October 8, 2003, the claimant injured his low back during his employment when he

attempted to lift from the floor an unexpectedly heavy box of computer equipment.  He stated that

he felt a strain in his back and decided to leave the box on the floor.

The claimant testified that his first treatment was received from chiropractor Dr. Russell

Pearson who eventually sent him for an MRI scan and then referred him to neurosurgeon Dr. Scott

M. Schlesinger.

Dr. Schlesinger’s report of October 20, 2003, indicates that the claimant had severe pain

which had been replaced with severe weakness in his lower extremity and numbness in the right

thigh area.  He stated that the claimant had prior back surgery in 1995 but had done well until now.
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The claimant was also noted to be diabetic and also to have “a heart history.”  Dr. Schlesinger

indicated that he had carefully reviewed the MRI of the claimant’s lumbar spine and noted spinal

stenosis from L3-4 up to L2-3 and that there was a large free fragment disc herniation with superior

migration, as well as marked compression of the neural elements.  He wrote that he had had a

lengthy discussion with the patient about treatment options, including the risks and benefits of

lumbar decompressive surgery, and that the claimant desired to proceed with the surgery.

Dr. Schlesinger then noted that of concern was the claimant’s history of cardiac disease and we will

need to get a pre-operative cardiac clearance necessitated because of his work injury.  Accordingly,

the claimant was referred to Dr. Kelley, a specialist in cardiovascular disease.

The notes from Dr. Kelley’s office indicate that diagnostic studies have revealed that the

claimant had atherosclerotic heart disease and an abnormal cardiac study.  Dr. Kelley indicated that

he advised the claimant to undergo further cardiac evaluation which would consist of heart

catheterization and a possible PCI if clinically indicated, but that workers’ compensation insurance

did not want to authorize further testing from a cardiac standpoint.

Ark. Code Ann. §11-9-508 requires the employer promptly to provide an injured employee

with such medical and related services as may be reasonably necessary “in connection with” the

compensable injury.  Moreover, it is well established that the law requires that the employer must

take an employee as it finds him.  See, e.g., Shippers Transport of Georgia v. Stepp, 265 Ark. 365

(1979).  It follows from this that medical care reasonably necessary in connection with a

compensable injury cannot be declined because of related pre-existing physical conditions of the

claimant.
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Here, Dr. Schlesinger has indicated that the claimant has a large free fragment disc herniation

and that his problem is clearly coming from his spinal stenosis and disc herniation with marked

nerve root compression effecting the upper lumbar nerve roots going into his thigh area.  There is

nothing in the medical record to contradict the recommendation of Dr. Schlesinger for surgery.

However, even though the surgery is otherwise reasonably necessary, as Dr. Schlesinger noted, the

claimant’s history of cardiac disease is of concern and necessarily must be evaluated before

proceeding with the claimant’s otherwise reasonably necessary medical surgery.  The fact that the

claimant did not suffer a cardiac injury during his compensable injury is not sufficient to bar his

request for reasonably necessary medical and related services, if the employer is required to take the

claimant as it finds him.  Accordingly, medical services of Dr. Kelley as they relate to a pre-operative

work up, are reasonably necessary and are the responsibility of the respondents.  Likewise, if

Dr. Kelley clears the claimant for surgery, his surgery is reasonably necessary in connection with his

compensable low back injury.

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.
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Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge     


