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Respondents represented by the Honorable Robert L. Henry, III, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above Arkansas claim to determine claimant’s

entitlement to additional workers’ compensation benefits.

On December 9, 2003, a pre-hearing conference was conducted in this claim from

which a Pre-hearing Order was filed.  The Pre-hearing Order reflects the stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’

respective contentions relative to the issues.  The Pre-hearing Order is herein designated a

part of the record as Commission Exhibit No. 1.

The testimony of Ms. Annice Gibbs, the claimant, and Mr. Ron Scott, coupled with

medical reports and other documents comprise the record in this claim.
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DISCUSSION

Annice Cleothia Gibbs, the claimant, with a date of birth of April 4, 1960, has an 11th

grade education.  The claimant commenced her employment with respondent on May 15,

1998.  The claimant last discharged employed duties for respondent on August 4, 2001.

The evidence in the record reflects that as early as August 2000, the claimant sought

medical treatment for complaints of numbness, pain and tingling in her upper extremities

under the care of Dr. James Jacobs.  (C. Ex. 1, p. 1-2)

After diagnostic studies, the claimant was ultimately referred to Dr. Thomas E. Day,

a Jonesboro orthopedic physician, for the diagnosed bilateral carpal tunnel syndrome.  A

Form N was completed by the claimant on January 2, 2001, which reflected that the

respondent was notified of her left wrist complaint on December 21, 2000.  (R. Ex. 2) The

claimant’s diagnosed bilateral carpal tunnel syndrome was accepted as compensable by

respondent and she was paid temporary total disability benefits and medical benefits relative

to same.

On December 26, 2000, the claimant underwent carpal tunnel release surgery relative

to her left upper extremity under the care of Dr. Day, and on February 28, 2001, she

underwent the procedure on the right upper extremity.  (C. Ex. 1, p. 7-15)

The claimant received temporary total disability benefits from December 26, 2000

through May 7, 2001, when she was released to return to restricted duty.  (C. Ex. 1, p. 19)

The claimant’s testimony reflects that for several months after the surgeries by Dr.

Day, her symptoms improved, however, later they returned.  The claimant was seen in

follow-up by Dr. Day in June and July of 2001, at which time she related continued
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complaints of pain, numbness, and tingling in her upper extremities.  Following an August

3, 2001 visit to Dr. Day, the claimant was released to return to light duty work until further

notice or if none was available, then to be off work.  Dr. Day planned additional diagnostic

studies during the August 3, 2001 visit to include a repeat EMG of the claimant’s upper

extremities.  (C. Ex., p. 22-24) As a consequence of the August 3, 2001 limited duty release

authored by Dr. Day, the claimant received temporary total disability benefits through August

26, 2001.

On September 26, 2001, the claimant was evaluated by Dr. Michael M. Moore, a

Little Rock orthopedic physician and hand specialist, pursuant to a referral of Dr. Day.  Dr.

Moore reviewed the claimant’s prior medical history, to include diagnostic studies generated

relative to her diagnosed bilateral carpal tunnel syndrome.  Following the September 26,

2001 initial evaluation, Dr. Moore recommended that the claimant be evaluated by Dr.

Reginald Rutherford, a Little Rock neurologist.  (C. Ex. 1, p. 25-27)

On October 11, 2001, the claimant was evaluated by Dr. Reginald J. Rutherford, a

Little Rock neurologist, pursuant to the recommendation of Dr. Moore.  The October 11,

2001 report of Dr. Rutherford concluded that his neurological examination of the claimant

revealed normal motor, reflex and sensory function in both upper extremities.  The October

11, 2001 report of Dr. Rutherford concludes:

Ms. Gibbs underwent electrodiagnostic testing on the date
seen.  This demonstrates evidence for median neuropathy
localized to the wrist of mild degree.  From the supplied
medical documentation, present testing reveals improvement
from pre-operative testing thus attesting to technically
proficient surgical release of the median nerve.
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Ms. Gibbs’ neurological examination is normal.  There are no
clinical features to suggest clinically symptomatic median
neuropathy localized to the wrist.  There is mild abnormality
noted on nerve conduction study.  This is a common
aftermath of technically proficient surgery.  In my opinion
there is no evidence of recurrent carpal tunnel syndrome nor
do I feel there is any reason for consideration of revision
surgery.  It is considered of high probability that Ms. Gibbs
will not be successful in attempting return to her former
employment nor do I feel there is any treatment which will
serve to influence this situation.  It is recommended that Ms.
Gibbs report back to Dr. Day for formulation of an
impairment rating and permanent work place restrictions.  (C.
Ex. 1, p. 30)

In an October 22, 2001 correspondence, Dr. Moore noted the results of his evaluation

of the claimant.  Dr. Moore noted that at the time of his September 26, 2001 evaluation of

the claimant, it was his opinion that she did not have significant evidence of recurrence or

persistent carpal tunnel syndrome.  The report further noted that the claimant was referred

to Dr. Reginald Rutherford who performed nerve conduction and EMG studies which

reflected improvement when compared to a pre-operative study.  The claimant also

underwent, as reflected in the October 22, 2001 report, a triphasic bone scan of both hands

which was essentially unremarkable, but rather findings of post-traumatic or degenerative

arthritic change.  In the October 22, 2001 report, Dr. Moore assessed the claimant’s

anatomical impairment at 5% to the right hand and 5% to the left hand relative to the

bilateral carpal tunnel syndrome and surgery based on the AMA Guides to the Evaluation of

Permanent Impairment, Fourth Edition.  (C. Ex. 1, p. 35)

The claimant did not report back for work at respondent following her evaluation by

Dr. Moore and Dr. Rutherford.  Further, the claimant did not return to Dr. Day after the

evaluation by Dr. Moore and Dr. Rutherford.  The claimant was paid permanent partial
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disability benefits to correspond with the anatomical impairment as assessed by Dr. Moore.

The claimant’s testimony reflects that her symptoms had continued subsequent to the

evaluations by Dr. Moore and Dr. Rutherford.  The claimant testified that she did not return

to Dr. Day because she had been dismissed from his care.

The testimony in the record reflects that the claimant did file for unemployment

benefits after she was released by Dr. Moore in October 2001.  The claimant received

unemployment compensation in the amount of $109.00 per week for 26 weeks and later

received additional unemployment compensation as a result of an extension.

The claimant’s testimony reflects that because of her continued complaints and

symptoms of numbness, tingling, and pain in her upper extremities, she was unable to return

to gainful employment.  Further, the claimant acknowledged that she was not aware of any

job that she could perform in the employment of respondent due to the condition of her

hands.  Further, the claimant’s testimony reflects that she has not sought employment to date

due to the fact that she continues to experience the symptoms in her hands, which include

the loss of grip strength, pain, numbness, and tingling.

Following her release by Dr. Moore in October 2001, the claimant next sought

medical treatment under the care of her family physician, Dr. Rehan Sajjad.  The evidence

discloses that medical treatment received by the claimant subsequent to the claimant’s

October 2001 release by Dr. Moore, was filed with a group health care provider.  The

testimony reflects that the claimant was referred by Dr. Sajjad for further diagnostic studies

and ultimately came under the care and treatment of Dr. Alan Sherman, a West Memphis

orthopedic physician.  Based upon the electrodiagnostic studies of December of 2002, the
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claimant underwent carpal tunnel release surgery relative to her right wrist on February 7,

2003 and on the left wrist on February 20, 2003, under the care of Dr. Sherman for diagnosed

recurring carpal tunnel syndrome.  (C. Ex. 1, p. 36-40) An April 3, 2003 clinic note of Dr.

Sherman, relative to the claimant reflects:

Annice is doing excellent.  Range of motion of the fingers is
good.  This patient has apparently not worked in a long period
of time secondary to her original carpal tunnel releases.  I
believe that should the situation progress as it is she will
probably be able to go back to work in two to three weeks.
Whether or not she elects to do so is another issue.  (C. Ex.,
p. 36)

Claimant’s testimony reflects that within several months of the surgeries under the

care of Dr. Sherman, her symptoms of pain, numbness, and tingling in her upper extremities

had returned.

On June 6, 2003, the claimant was evaluated by Dr. Guy J. L’Heureux, a West

Memphis orthopedic physician, pursuant to the request of Dr. Sajjad.  The June 6, 2003

report of Dr. L’Heurex noted that the claimant’s family history was positive for diabetes, a

fact also noted in a February 21, 2004 summary of Dr. Sajjad.  (C. Ex. 1, p. 47) Dr.

L’Heureux noted  the history of the claimant’s bilateral medical treatment as well as the

result of his physical examination during a June 6, 2003 visit.  The June 6, 2003 report of Dr.

L’Heureux reflects, in pertinent part:

It is quite evident that she is incapacitated to a certain extent
due to her carpal tunnel syndrome and to the surgeries that
she has experienced.  As far as limitations I would
recommend no repetitive work on a regular basis.  She could
probably do a very slow repetitive work one to two hours a
day, but no more.  As far as lifting she could lift occasionally
up to 20 pounds, regularly up to 10.  (C. Ex. 1, p. 42)
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The claimant was again seen by Dr. L’Heureux on July 17, 2003, at the request of Dr.

Sajjad, for the purpose of obtaining permanent physical impairment.  Following his

evaluation of the claimant during the July 17, 2003 visit, Dr. L’Heureux assessed the

claimant’s permanent impairment at the same as that assessed by Dr. Moore, 5% to each

upper extremity.  Dr. L’Heureux based his assessment of permanent impairment on the Fifth

Edition of the American Medical Association Guides to the Evaluation of Permanent

Impairment.  (C. Ex. 1, p. 43-44)

Responsive to an inquiry from the claimant’s attorney, Dr. L’Heureux, in a March 5,

2004 correspondence, assessed the extent of the claimant’s permanent impairment based

upon the Fourth Edition of the AMA Guides, at 10% to each upper extremity, or 12% to the

body as a whole.  (C. Ex. 1, p. 48-49)

Finally, the record reflects a February 21, 2004 report of Dr. Rehan Sajjad relative

to the claimant.  Dr. Sajjad’s report reflected he first saw the claimant in June 1998 as a

patient.  The report further reflects that the claimant was diagnosed with diabetes in 2001.

In addition to noting the diagnosis and treatment for carpal tunnel syndrome, the February

21, 2004 report of Dr. Sajjad concludes:

Her diabetes in last year has gotten worse and has been out of
control.  Her insulin dose has been changed multiple times.
Uncontrolled diabetes has also affected the recurrent carpal
tunnel syndrome.  She has not been able to work due to above
said problems.  Her neuropathy has gotten worse in last year.
It is unlikely that she can do full time work.  I agree with prior
evaluations that she is fully disabled to do any gainful
employment.  (C. Ex., p. 47)

The claimant asserts entitlement to additional workers’ compensation benefits as a

result of the December 2000 bilateral tunnel syndrome diagnosed during her employment



8

with respondent.  Specifically, the claimant maintains that she is entitled to additional

temporary total disability benefits, permanent disability benefits to correspond with the 12%

whole body impairment as assessed by Dr. L’Heureux, and wage loss or permanent total

disability benefits as well.  The claimant acknowledged that she has not presented to the

respondent for employment since her October 2001 release by Dr. Moore.  Further, the

claimant acknowledged that she has not sought employment since she last discharged

employment duties for respondent in August 2003, attributing the afore to residual symptoms

experienced in her upper extremities.  Finally, the claimant acknowledged that she has not

requested retraining or job placement assistance with any agency, again maintaining that she

is physically unable to do any work because of her residual symptoms.

After a thorough consideration of all the evidence in this record, I make the

following:

FINDINGS

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2.  On December 22, 2000, the relationship of employee-employer existed between

the parties.

3.  On December 22, 2000, the claimant earned wages sufficient to entitle her to

weekly compensation benefits of $141.00, based on an average weekly wage of $212.00.

4.  On December 22, 2000, the claimant sustained an injury arising out of and in the

course of her employment.

5.  The claimant was paid temporary total disability benefits from December 26, 2000

through May 7, 2001 and from August 9, 2001 through October 26, 2001.
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6.  The claimant’s healing period ended October 22, 2001.

7.  The claimant has a permanent partial disability in the amount of 5% to each upper

extremity.

8.  The respondent shall pay all reasonable hospital and medical expenses arising out

of the injury of December 22, 2000.

CONCLUSIONS

The compensability of the claimant’s bilateral carpal tunnel syndrome suffered in the

employment of respondent is not disputed.  The claimant was paid temporary total disability

benefits during the time she was off work pursuant to a doctor’s release through October 26,

2001.  The claimant asserts that she is entitled to additional workers’ compensation benefits

as a result of her compensable injury to include both indemnity and medical benefits, which

respondent has refused to pay.  Respondents take the position that the claimant has been paid

all appropriate workers’ compensation benefits relative to the compensable bilateral carpal

tunnel syndrome.  The present claim is one governed by the provisions of Act 796 of 1993,

in that the claimant asserts entitlement to workers’ compensation benefits as a result of an

injury having been sustained subsequent to the effective date of the afore provision.

The claimant was employed by respondent from May 15, 1998 and last discharged

employment duties on August 3, 2001.  Prior to her employment by respondent, the

claimant’s work history had included employment at Kelly’s Grill, as a cook and dishwasher;

at Earle Industries as an assembly line worker; at Flash Market as a cook and stocker, and

finally employment with respondent.
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The claimant was initially seen by her family physician, Dr. James Jacobs with

complaints of pain in her upper extremities in August 2000.  After diagnostic studies, which

disclosed the presence of bilateral carpal tunnel syndrome, the left greater than the right, the

claimant was referred to an orthopedic physician, Dr. Thomas Day.  At the time she

completed the Form N on January 2, 2001, the claimant noted that she had notified

respondents of her compensable injury on December 21, 2000.  (R. Ex. 2)

The claimant’s medical treatment under the care of Dr. Thomas E. Day was accepted

as compensable by respondent and the cost of her surgeries paid for by respondent.  The

claimant treated with Dr. Day from December 2000 through August 21, 2001.  The claimant

was referred by Dr. Day to Dr. Michael M. Moore, a Little Rock orthopedic physician and

had specialist, for consultation. (C. Ex., p. 6-25) While there was questioning of Mr. Ronald

Scott, insurance adjuster with Crockett Adjustment, the third party administrator for

respondent-employer, regarding the change of treating physician, there is no evidence in the

record to reflect that claimant requested a change of treating physician in this claim.  A May

29, 2001 correspondence from Mr. Scott does reflect that respondent refused the claimant’s

request for an independent medical examination.  (C. Ex. 2)

Dr. Moore had access to the claimant’s prior medical records relative to her

diagnosed bilateral carpal tunnel syndrome at the time of his September 26, 2001 evaluation,

to include the results of an August 21, 2001 nerve conduction study.  Dr. Moore’s September

26, 2001 report does reflect that the claimant denied a history of diabetes, rheumatoid

arthritis, or thyroid disease.  The afore is clearly inaccurate in light of the information

contained in subsequent medical reports by Dr. L’Heureux and Dr. Sajjad.  Nonetheless, the
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claimant was referred by Dr. Reginald Rutherford, a Little Rock neurologist, for additional

diagnostic studies.  Both Dr. Rutherford and Dr. Moore concluded that the claimant had

reached maximum medical improvement, that there was no evidence of recurring carpal

tunnel syndrome and that there was no reason for consideration of revision surgery.

The claimant’s injury of bilateral carpal tunnel syndrome is to scheduled members

of the body and clearly fall within the provisions of Ark. Code Ann. § 11-9-521.  The

claimant was paid temporary total disability benefits during the time she was off work

relative to her compensable injury and was paid permanent partial disability benefits to

correspond with the 5% impairment to each upper extremity as assessed by Dr. Moore, based

upon the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition.  The

claimant filed for and received unemployment disability benefits following her October 2001

release by Dr. Moore.  The claimant did not return to her authorized treating physician, Dr.

Day, following the release by Dr. Moore, for treatment of her compensable injury.

There is no evidence in the record to reflect that the claimant sought medical

treatment relative to her December 2000 compensable diagnosed bilateral carpal tunnel

syndrome following her October 2001 release by Dr. Moore, until well over a year later when

she was seen by Dr. Alan Sherman in December 2002.

The medical in the record reflects that the claimant’s medical treatment following her

October 22, 2001 release by Dr. Moore was had at the direction of physicians outside of the

chain of referral of authorized treating physicians with respect to her compensable injury.

The claimant had been furnished with a Form N and completed same as of January 2001.

There is no evidence that the claimant sought or requested a change of treating physician
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subsequent to October 2001.  Accordingly, the medical treatment rendered to the claimant

by physicians subsequent to October 22, 2001, to include Drs. Sajjad, Sherman, L’Heureux,

or at the direction of the afore physicians, represents unauthorized medical treatment for

which respondents are not liable.

The testimony of the claimant reflects that although she has undergone surgeries on

both extremities for release of carpal tunnel under the care of Dr. Sherman and has been

prescribed medications as well as diagnostic studies, her symptoms have remained the same

if not worsened.  Dr. Sajjad noted that the claimant was diagnosed with diabetes in 2001, and

that the same has worsened.  Both Dr. Moore and Dr. Rutherford opined that the claimant

did not have recurring carpal tunnel syndrome and that no benefit would be gained from

revision surgery.  The evidence preponderates that in addition to being unauthorized medical

treatment, the treatment had by the claimant subsequent to October 22, 2001, was not

reasonably necessary relative to the treatment of the claimant’s compensable injury.

Accordingly, the claimant is not entitled to payment of temporary total disability benefits

subsequent to October 22, 2001, nor to any increase in anatomical impairment growing out

of revision surgery under the care of Dr. Sherman.

The claimant acknowledged that she did not return to the employment of respondent

following her October 22, 2001 release by Dr. Moore.  The claimant’s own testimony reflects

that she is unaware of any job with respondent that she can physically perform in light her

residual symptoms in her upper extremities, both presently and at the time of her October

2001 release by Dr. Moore.  Accordingly, there is no evidence to reflect that respondent
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refused to return the claimant to work or that there was suitable employment within the

claimant’s physical limitations available with respondent.

The claimant has failed to sustain her burden of proof by a preponderance of the

evidence that she is entitled to additional rehabilitation benefits pursuant to Ark. Code Ann.

§ 11-9-505(a).

Since the claimant’s compensable injury is to her extremities, it is characterized as

a scheduled injury pursuant to Ark. Code Ann. § 11-9-521.  In terms of permanent partial

disability benefits, the claimant is limited to the sums set forth in the schedule under Ark.

Code Ann. § 11-9-521, unless she can establish that she is permanently and totally disabled.

As a result of her bilateral carpal tunnel syndrome, the claimant has a 5% impairment to each

upper extremity.  The claimant has an 11th grade education and suffers no restrictions or

limitations with respect to standing, walking, bending or sitting.  The claimant has not sought

employment since she last discharged employment duties for respondent in August 2001.

The claimant has failed to sustain her burden of proof by a preponderance of the evidence

that she has been rendered permanently and totally disabled as a result of the December 22,

2000 compensable injury in the employment of respondent.

The evidence in the record preponderates that the claimant has been paid appropriate

workers’ compensation benefits relative to her December 22, 2000 compensable bilateral

carpal tunnel syndrome, to include medical and indemnity benefits.  The claimant’s claim

for additional benefits pursuant to Ark. Code Ann. § 11-9-505(a), wage loss benefits,

permanent total disability benefits, and vocational rehabilitation benefits, as well as

controverted attorney’s fees, is respectfully denied and dismissed.
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IT IS SO ORDERED.

___________________________________
Andrew  L. Blood
Administrative Law Judge


