
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F313079

STEVE GEORGE,
EMPLOYEE CLAIMANT

COMMODORE MEDICAL SERVICES, RESPONDENT
UNINSURED EMPLOYER

OPINION FILED OCTOBER 27, 2004

Hearing before Administrative Law Judge Cynthia Estes Rogers on July 29, 2004, in Little
Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Terence C. Jensen, Attorney at Law, Benton, Arkansas.

Respondents represented by Ms. Susan M. Fowler, Attorney at Law, Little Rock, Arkansas.

A hearing was held on July 29, 2004, to determine the compensability of the claim

filed herein.  

The parties stipulated only to the existence of the employee-employer relationship

on September 26, 2003. 

 Claimant contends that while in the course and scope of his employment, he sustained

an injury to his neck, shoulders, elbows, ribs, and spine on September 26, 2003, at which

time he was earning a sufficient weekly wage to entitle him to maximum workers’

compensation benefits available at the time of the accident.  Claimant contends that he is

entitled to temporary total disability indemnity benefits commencing on September 26, 2003

and continuing through April 2, 2004.  He further contends that he is entitled to medical

expenses and attorney’s fees. 

Although originally accepting the claim as compensable and paying some medical

and indemnity benefits to claimant for his right elbow injury, respondents now controvert the

claim in its entirety. 
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STATEMENT OF THE CASE

Claimant testified that he was working for respondent employer, making a salary of

$2,000.00 per month plus bonuses, at the time of his injury on September 26, 2003.  He

drove a truck for respondent employer on a route picking up bio-hazardous waste materials

for disposal.  Claimant testified that on September 26, 2003, he fell approximately three and

a half feet from a bob truck to the ground, as he was unloading containers, landing on the

right side of his body, on the asphalt.  Claimant testified that he fell hard on his right side and

noticed immediately that he had injured his head, elbows, particularly his right elbow, and

the ribs on his right side.  

Claimant promptly called his immediate supervisor, Carol, in Nashville, to report

what had happened.  He testified that he tried to “collect” himself to determine how badly

he was injured because he was worried about the route.  Another employee was off work that

day, and he knew the route depended upon him.  His supervisor, Carol, referred him to Jessie

Rayburn as the person to whom his injury should be reported.

Shortly after reporting to Ms. Rayburn, claimant sought medical attention from the

emergency room of Baptist Hospital in Little Rock, where the medical records indicate that

he suffered a small abrasion to his right forehead, a small abrasion over his left elbow and

forearm, and a radial head fracture of his right elbow.  Although he complained of pain to

his right anterior chest over his ribs, his chest x-rays were negative, as were the x-rays of his

right forearm.  He was released from the emergency room with pain medication and

instructions to follow-up with Dr. David Rhodes the following Monday.  On Monday,

September 29, 2003, claimant saw Dr. Rhodes who fitted claimant with a long-arm cast for

his right elbow fracture and referred him to Dr. James Bryan IV, a fellow doctor in his clinic,

for follow-up.     

At his first visit with Dr. Bryan, on October 9, 2003, which was only thirteen days

after the accident, claimant complained of pain in the cervical spine and right lateral rib cage.
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He testified that this pain became most noticeable to him after he had slacked off taking the

pain medication given him in the hospital, following his accident of September 26, 2003.

No cervical spine films were taken at the emergency room the date of the accident, so Dr.

Byran ordered x-rays.  The results indicated some calcification present between the anterior

end spaces between C5-6 and C6-7.  The results further indicated that there was disruption

of the normal lumbar lordosis but no focal instability pattern, and no fracture was seen.  Dr.

Bryan noted that claimant had suffered the following:  a right elbow radial head fracture,

which was stable; a right lateral chest wall contusion and rib contusions, which remained

symptomatic; and a cervical strain injury without apparent fracture.  

Dr. Bryan ordered claimant to begin physical therapy for his neck and chest and to

return in a week for cast removal and to then begin therapy for the elbow, as well.  He

released him to return to work with light duty restrictions.  Claimant testified that he was told

by respondent employer that no light duty was available.  Further, records reflect that

claimant’s counsel even sent a letter to respondents inquiring about light duty, to which no

response was ever received.  

Claimant continued with physical therapy and treatment with Dr. Bryan.  Dr. Bryan

notes on November 14, 2003, that his cervical strain is referring pain down the left shoulder

and arm and that chiropractic intervention may be of help to claimant in his cervicothoracic

spine.  Claimant testified that although he told Dr. Bryan that he had had previous success

for spinal pain using a chiropractor, the only time he had ever previously seen a chiropractor

was when he was nineteen or twenty years old; he is now forty-five.

By January 16, 2004, claimant was complaining of right shoulder pain.  According

to Dr. Bryan’s notes of that date, claimant is right hand dominant; and, although the right

shoulder was the least of claimant’s concerns initially, over four to six weeks it had begun

hurting.  X-rays showed mild degenerative changes but were otherwise normal.  Dr. Bryan’s

impression was that claimant’s right shoulder pain suggests impingement tendonitis, which
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may have been unmasked by the fall injury of September 26, 2003.  He ordered claimant to

begin physical therapy for right shoulder rotator cuff tendonitis.  

On January 22, 2004, after a cervical MRI was performed, Dr. Bryan determined that

claimant suffered from cervical degenerative disk disease and modified his physical therapy

for the new diagnosis.  Dr. Bryan continued to see claimant until April 2, 2004, at which time

he released claimant to return to class I (heavy work capacity) job duties, having found

claimant at maximum medical improvement.  He issued an impairment rating, but claimant

has reserved that issue until such time as the doctor has had an opportunity to clear up all

objective findings for a basis of the rating.  

A Functional Capacity Evaluation was performed on March 23, 2004, at claimant’s

request.  He testified that he requested this because he was desirous of returning to work and

wanted his employer, or any potential employer to know that he was not as restricted as the

doctor thought he was.

Claimant testified that he had not suffered any of these problems or conditions prior

to the accident of September 26, 2003, and that he had not had any other accidents that would

have caused these problems.  He testified that he is unsure of his status with respondent

employer, as he was never officially terminated, although they did tell him that they would

have to replace him to have someone running his route.  Since April 4, 2004, he has found

other employment, with Arkansas Power Steering and Hydraulics, in a much lighter-duty

capacity.  He is in sales.   

Claimant testified that from his conception of this accident, he believes that his neck,

his right shoulder, and his right elbow were injured as a result.  He further stated that he

believed his left elbow was injured briefly, but it healed up quickly, and that his ribs healed

up fairly quickly as well, although they were sore for quite some time.  

FINDINGS OF FACT

1.  Claimant’s average weekly wage was $500.00.
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2.  Claimant was acting within the course and scope of his employment at the time

of the September 26, 2003, accident which caused injuries to claimant’s neck, right elbow,

right shoulder, and ribs.  

3.  Claimant is entitled to treatment, both past and future, for complaints associated

with his September 26, 2003, injuries to his neck, right elbow, right shoulder, and ribs. 

4.  Claimant is entitled to temporary total disability indemnity benefits commencing

September 26, 2003, and continuing through April 2, 2004. 

5.  The issue of permanent disability is reserved.

6.  Respondents have controverted the compensability of the claim.    

DISCUSSION

A claimant has the burden of proving the compensability of his claim by a

preponderance of the evidence. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998); Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677

(1998).  An accidental injury is caused by a specific incident, identifiable by time and place

of occurrence. Ark. Code Ann. § 11-9-102(4)(A)(i) (2003).  For an accidental injury to be

compensable, the claimant must show that he sustained an accidental injury; that it caused

internal or external physical injury to the body; that the injury arose out of and in the course

of employment; and that the injury required medical services or resulted in disability or

death. Id. Additionally, the claimant must establish a compensable injury by medical

evidence, supported by objective findings. Ark. Code Ann. § 11-9-102(4)(D). "Objective

findings" are those findings which cannot come under the voluntary control of the patient.

Ark. Code Ann. § 11-9-102(16).  The requirement that a compensable injury be established

by medical evidence supported by objective findings applies only to the existence and extent

of the injury.  Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997).

It is within the Commission's sole discretion to determine the credibility of each

witness and the weight to be given to their testimony, Johnson v. Hux, 28 Ark. App. 187, 772
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S.W.2d 362 (1989), and it is not required to believe or disbelieve the testimony of any

witness.  Green v. Jacuzzi Brothers, 269 Ark. 733, 600 S.W.2d 448 (Ark. App. 1980).  The

Commission may accept and translate into findings of fact only those portions of the

testimony it deems worthy of belief.  Univ. of Ark. Med. Sciences v. Hart, 60 Ark. App. 13,

958 S.W.2d 546 (1997).

Claimant undoubtedly injured himself while working on September 26, 2003.  He

immediately reported the injury and was told to seek medical attention.  He did so, and he

was not released to return to full duty without restrictions until April 4, 2004.  Although,

during the course of his treatment and physical therapy, other degenerative problems were

noticed, the fact remains that he had not experienced or noticed these problems prior to

September 26, 2004, and was not released as having reached maximum medical

improvement from his accident injuries until April 2, 2004.  

Respondents offered no testimony or documents to dispute claimant’s testimony

about his wage rate, his attempts to return to work on light duty, or his injuries.  No

independent medical evaluation was ever ordered. 

It is this examiner’s opinion that claimant has met his burden of proving the

compensability of his claim by a preponderance of the credible evidence.          

AWARD

Respondents are directed to pay the claimant benefits in accordance with the findings

of fact above.    

Respondents are directed to pay past and future reasonable, necessary, and related

medical expenses the claimant has and may incur as a result of his compensable injury.  

Respondents are directed to pay the claimant’s attorney, Mr. Terence C. Jensen, the

maximum attorney’s fee on this award pursuant to Ark. Code Ann. § 11-9-715.
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IT IS SO ORDERED.

____________________________________
CYNTHIA ESTES ROGERS
Administrative Law Judge


