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Respondents No. 1 represented by ERIC NEWKIRK, Attorney, Little
Rock, Arkansas.
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STATEMENT OF THE CASE

 A hearing was held on September 2, 2004, in Fort Smith,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on June 7,

2004.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 2, 2003, the relationship of employee-employer-

carrier existed between the parties.
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3. The claimant sustained a compensable injury to his low back

on August 2, 2003.

4. The claimant is entitled to the maximum compensation rate

for 2003.

5. Medical expenses have been paid.

6. The claimant’s healing period ended on February 2, 2004.

7. All parties agree that the claimant is entitled to a 2

percent permanent partial impairment rating to the body as a whole.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss over the 2 percent impairment.

2. Second Injury Fund liability.

3. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he is entitled to permanent disability benefits greatly in excess

of his impairment rating.  The claimant contends that his

disability is the result of the combined effects of his current

injury plus his preexisting condition and that, therefore, the

Second Injury Fund has some liability in this case.  The claimant

contends that his attorney is entitled to an appropriate attorney’s

fee.

   In regard to the foregoing issues Respondents No. 1 contends

that all benefits to which the claimant is entitled have been paid

or are being paid at the present time.  The respondents have

accepted the 2 percent anatomical rating and will begin payment of

this rating as soon as the child support issue has been worked out.
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The claimant did not sustain a compensable injury and is not

entitled to any benefits.  It is the position of the respondent

that the Second Injury Fund has liability in this case.  The

respondents hereby take the position that they are only responsible

for the additional 2 percent anatomical impairment rating, and any

wage loss disability over and above the 2 percent anatomical

impairment rating is the responsibility of the Second Injury Fund.

The claimant has reached the end of his healing period as a result

of the injury on August 2, 2003.  The respondents will continue to

pay the related medical expenses.

In regard to the foregoing issues Respondent No. 2 contends

that it does not have liability in this matter and that the

claimant cannot meet his burden of proving entitlement to any

degree of wage loss disability.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted a packet of documentary evidence marked

Claimant’s Exhibit No. 1.  Respondent No. 1 submitted a packet of

documentary evidence marked Respondents No. 1's Exhibit No. 1 and

an additional packet marked Respondent No. 1's Exhibit No. 2.

Respondent No. 2 submitted documentary evidence marked Respondent

No. 2's Exhibit No. 1 and additional medical documentation marked

Respondent No. 2's Exhibit No. 2.  Respondents No. 1 and Respondent

No. 2 submitted the deposition of the claimant which is marked

their Joint Exhibit No. 1.  All these exhibits were admitted

without objection.
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The parties to this matter were all properly noticed and

Respondents No. 1 and Respondent No. 2 were present being

represented by their attorneys of record.  The claimant’s attorney,

Mr. Eddie Walker, was present but the claimant failed to appear for

the hearing.  It was agreed by the parties that this matter could

be submitted upon the documentation presented unless the claimant,

within one week, could justify his reason for not appearing and

that this matter should be continued.  The claimant failed to

justify why he was unable to appear at the scheduled hearing,

therefore, this matter will be submitted upon the documentation and

stipulations of the parties.

 DISCUSSION

The claimant testified, in his deposition, that his birth date

was March 6, 1965, which would make him 39 years old.  The claimant

stated that he has four children by two different wives and is

under court orders to pay child support for these four children and

is currently in arrears of these obligations.  The claimant

testified that he graduated from Pine Mountain High School in 1982

and was a C average student.  The claimant testified that after he

graduated from high school he went to truck driving school and

obtained his CDL.  The claimant testified that for the majority of

his working career he has been a truck driver but that he does have

about two to two and a half years experience cooking for different

businesses.  The claimant testified that while he was working as a

truck driver for Kenneth Smith, he underwent back surgery.  The

claimant testified that he received workers’ compensation benefits
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through Mr. Smith’s company and these benefits just eventually

stopped.  The claimant was asked if he received a settlement from

this workers’ compensation claim and the claimant responded, “No,

Sir, I didn’t.”  The claimant indicated that he was off work due to

this back injury during 1993, 1994 and 1995.  The claimant

testified that he returned to work in 1995 as a truck driver doing

long haul.  The claimant was asked if he was required to lift when

he hooked up and the claimant responded that this all comes with

the job, the hooking up and unhooking.  The claimant testified that

he continually drove either for long haul trucking companies or for

local trucking companies with the exception of approximately one

year when he again returned to a cooking job.  

The claimant testified that he began working for the

respondent on April 11, 2003, as a truck driver.  The claimant

indicated and agreed that as a result of his work related injury on

August 2, 2003, he underwent surgery for which he has been given a

2 percent impairment rating.  The claimant stated that after he

reached maximum medical improvement on February 2, 2004, he began

to work for William’s Farms on March 7, 2004.  The claimant

testified that he is driving for William’s Farms and is making $.28

a mile when he was first hired but was given a raise to $.30 per

mile.  The claimant testified that he might get as much as 2,800

miles in one week and on other weeks he might only get 1,500 miles

that it varies greatly depending on how the loads fall.  The

claimant agreed that he was making approximately $1,000.00 more per
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month working for the respondent than he is with his current

employer.

 The claimant testified that the first time he ever had

treatment for his back was in September 1993 when he was working

for Keith Smith Farms.  The claimant testified that as a result of

his injury he had emergency back surgery the next day performed by

Dr. Bruce Smith.  The claimant testified that to his memory, his

surgery was to his lower lumbar spine and to his knowledge he never

received a rating for this back injury.  The claimant agreed that

the doctor who did his most recent back surgery has assessed him

with a 10 percent rating for his initial back surgery but that he

does not remember being aware of that in March 1993.  The claimant

further agreed that he does remember his doctor telling him on

March 9, 1993, that he should not return to any type work which

required repeated bending, stooping or lifting more than thirty

pounds on a repetitive basis.  The claimant stated that after his

back surgery it took him a year to recover and that he did not

return to work until his doctor told him he was fully recovered and

he was able to return to work.  The claimant testified that he did

not have any further problems with his back until around the year

2000 when he was working for Cloyes Gears.  The claimant testified

that during this period of time he would have some normal arthritis

pains and would hurt every now and then.  The claimant testified

that these pains were in his lower back and that bending a lot,

laying for a long period of time and cold weather would trigger

this discomfort.  The claimant testified that at Cloyes Gears he
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slipped on some oil and strained his back for which he received

medical treatment in the form of a steroid shot from Dr. Michael

Wolfe.  The claimant testified that, to his knowledge, Dr. Wolfe

did not give him any restrictions except just light duty work for

maybe a week.

The claimant testified that his next injury occurred while

working for the respondent in August 2003.  The claimant testified

that between his event at Cloyes Gear and the August 2003 event he

did experience some arthritic discomfort in his back but no pain in

his hips and legs.  The claimant testified that after he fell from

his truck, landed across the tire and bounced onto the concrete,

his pain was much different with pain in his low back shooting down

through his hips to his ankle.  The claimant testified that it felt

like someone sticking a needle in his foot on the left side.  The

claimant was asked if he had ever had any symptoms like this before

in his lower extremities and the claimant responded, “No, Sir.”

The claimant testified that prior to this he might have complained

some about his hips but this was not as severe as his back.  The

claimant testified that when he fell he had instant pain in his

back and hips, noting that it felt like, “Someone hit me with a

Mack truck.”  The claimant testified that he underwent surgery as

a result of this last back injury and has not had any relief of his

symptoms as a result of that surgery.  The claimant testified that

in fact his symptoms seem to be getting worse.  The claimant stated

that the last physician he has seen was Dr. Standefer.  The

claimant stated that he has tried to return to see Dr. Standefer
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but has been denied authority to see him.  The claimant testified

that Dr. Standefer gave him permanent restrictions of no lifting

more than forty-five to fifty pounds or bending for long periods of

time or standing.  The claimant indicated that he was unaware that

Dr. Smith had given him a restriction of no lifting greater than

thirty pounds on a repetitive basis as a permanent restriction back

in 1992.  The claimant stated that if Dr. Smith put those

restrictions in his medical notes, he never told him about it.  The

claimant testified that at his current job he is not allowed to

unload the trucks, all he has to do is sit behind the wheel and

drive.

On cross examination by Respondent No. 2, the Second Injury

Fund, the claimant testified that prior to August 2, 2003, he was

capable of doing all the jobs of a truck driver.  The claimant

testified that between the year 2000 after Dr. Wolfe released him

and his injury in 2003 he took one prescription of Vioxx as given

to him by Dr. Wolfe but when he ran out he did not take any other

medications.  The claimant testified that he did not see any

doctors for his back during this period of time either.  The

claimant testified that he was never turned down for a job or

released from a job from April 2000 until August 2003 for his

inability to physically do the work.  The claimant stated that

during this period of time any time he might over do it he would

have to rest or lay down in his bunk to get back to where he could

go again but it never kept him from getting his maximum number of

hours driving.  The claimant testified that since March 7, 2004,
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when he went to work for Williams Farms he has not missed any time

from work except for his court date.  The claimant further agreed

that he was able to do everything that was required of him at his

current job.

On examination by the claimant’s attorney, the claimant stated

that his limitation of not being able to load and unload trucks

would hinder him in finding employment as a truck driver.  The

claimant again testified that his condition has gotten some worse

since he has returned to work.  The claimant explained that he

cannot walk as he used to and sometimes he will shake when he gets

out of his truck, he cannot drive as long as he used to and when he

gets out to check his truck over he may have to sit on the side

steps before he can get back enough strength to pull himself back

into the truck.  The claimant again stated that he had tried to

obtain medical treatment through Dr. Standefer but had been refused

authorization.  The claimant testified that it was his

understanding that he is now authorized to see Dr. Keith Holder.

The claimant agreed that some of the pay documents submitted are

documents showing what the owners receive and are not a reflection

of his wages.  The claimant agreed that he was earning

approximately $1000 a week prior to August 2003 and since that time

his ability to earn has decreased because he cannot drive as much

due to his injuries.  The claimant indicated that prior to his

injury he was averaging about 690 miles a day and that currently he

can barely do 500 a day.  The claimant testified that he has not

been paid the 2 percent impairment that the insurance company has
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indicated they have agreed to pay him.  The claimant again

testified that he is earning less money than he was prior to his

August 2003 accident because he is unable to drive the number of

miles he once could drive.  The claimant agreed that he is

guaranteed 2800 miles but he is not able to drive that amount of

miles every week.  The claimant testified that he gets paid for

what he runs.  The claimant indicated that he was confused about

his earnings because the information being shown to him indicated

it was earnings paid to the owner operator and he was not an owner

operator.  The claimant testified that those records would indicate

that the owner operator was paid what was reflected on these

exhibits and that he was paid a different amount but was unsure

what that amount was.  

The medical records set forth that on September 16, 1992, the

claimant underwent a bilateral lumbar laminectomy with a disc

excision performed by Dr. Bruce Smith.  Dr. Smith writes on a

follow up appointment on November 5, 1992, that the claimant’s

incision is healing well and he is having only minimal back

tenderness.  The doctor writes that in his opinion the claimant’s

job requirement will have to be changed and the doctor recommended

no lifting greater than thirty pounds on a repetitive basis and for

this to be a permanent restriction for fear of reinjuring his back.

On March 9, 1993, Dr. Smith rates the claimant with a 10 percent

whole body impairment rating as a result of his injury and

subsequent surgery and advised the claimant not to return to work

which required repetitive bending, stooping or lifting greater than
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thirty pounds on a repetitive basis.  The claimant was seen at the

Cooper Clinic on March 30, 2000, following a slip and fall accident

on March 6, 2000, while working at Cloyes Gear.  Dr. Michael Wolfe

writes that after examination, the claimant has good range of

motion in his hips without pain but is tender on the left at about

the L5-S1 with negative sciatic notched tenderness.  The doctor

reveals that the radiographs reveal degenerative changes at L5-S1

and that the claimant’s MRI showed some disc bulging with scar in

facet hypertrophy at several levels with some mild channel

narrowing with no evidence of significant lateralization.  Dr.

Wolfe opines that the claimant has mechanical back pain but notes

that there appears to be no significant neurological findings on

this examination.  The doctor prescribed medication and exercises

and limited his work activity for a period of two weeks and

recommended no lifting greater than ten pounds and to avoid

repetitive bending, stooping and lifting.  On follow up visit with

Dr. Wolfe on April 25, 2000, the claimant was released to return to

full duty without restrictions as of April 26, 2000.

Dr. Standefer writes on October 9, 2003, that he has seen the

claimant for his complaints of low back pain and associated left

lower extremity pain, noting that this pain extends along the

posterior aspect of the claimant’s left lower extremity.  The

doctor notes that these problems arose out of a job related injury

which occurred in August 2003 when he was washing the windshield of

his truck, slipped off the front tire and landed on his back.  Dr.

Standefer notes that the claimant’s MRI scan of his lumbar spine
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dated August 29, 2003, demonstrated a small central/right

paracentral disc protrusion at L5-S1 and a small recurrent disc

protrusion centrally at L4-5 with associated post laminectomy

changes.  Dr. Standefer recommended medications.  Dr. Standefer

recommended that the claimant undergo an EMG of the left lower

extremity and to follow this with a mylogram and post mylogram CT

scan depending on the results of the EMG.  Dr. Standefer writes on

November 5, 2003, that he has reviewed the claimant’s recent

mylogram and post mylogram CT scan as well as the claimant’s

previous MRI scan and his more remote scan from 2000.  Dr.

Standefer notes that the findings are consistent with a structural

lesion at L4-5 on the left side consistent with a recurrent disc

protrusion and notes that this was not present on the scan in 2000.

Surgery was recommended to correct this problem.  The claimant

underwent surgery for his recurrent disc protrusion at L4-5 on

November 12, 2003, performed by Dr. Standefer.  Dr. Standefer

writes on November 26, 2003, that the claimant has been seen that

day for staple removal and that his wound is healing well with no

evidence of infection or inflamation.  The claimant was seen one

month later on December 30, 2003, by Dr. Standefer who notes that

the claimant is doing well but does have some residual pain but

overall is much improved.  Dr. Standefer recommended that the

claimant increase his activity level but to continue to use caution

with activity such as lifting and bending.  On February 2, 2004,

Dr. Standefer rated the claimant with a 2 percent additional

impairment rating due to his recent surgery noting that he was
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entitled to a 10 percent impairment rating for his first operation,

this would give the claimant a 12 percent whole body impairment

rating.  Dr. Standefer released the claimant with permanent

restrictions to include avoidance of heavy lifting such as no more

than forty to fifty pounds and also avoidance of repeated bending.

After a review of this entire record, I find that the claimant

has proven by a preponderance of the evidence that he is entitled

to wage loss in the amount of 4 percent over and above his

impairment rating of 10 percent for his previous back surgery in

1992 and his 2 percent impairment as assessed by Dr. Standefer in

the year 2004.  This would give the claimant a total of 16 percent

disability to the body as a whole.  This wage loss is based on the

claimant’s age, education, lack of transferable job skills,

physical restrictions and limitations.  The claimant has testified

that he is earning less now than before his second back surgery.

I further find that the Second Injury Fund has liability for this

additional 4 percent wage loss disability noting that it is a

combination of the claimant’s first injury and his second injury

which give the claimant a higher degree of disability than if it

were just based on the second injury alone.  Ark. Code Ann. §11-9-

525(3)(4)(Repeal 1996); 

(3) If any employee who has a permanent
partial disability or impairment, whether from
compensable injury or otherwise, receives a
subsequent compensable injury resulting in
additional permanent partial disability or
impairment so that the degree or percentage of
disability or impairment caused by the
combined disabilities or impairments is
greater than that which would have resulted
from the last injury, considered alone and of



14

itself, and if the employee is entitled to
receive compensation on th e basis of combined
disabilities or impairments, then the employer
at the time of the last injury shall be liable
only for the degree or percentage of
disability or impairment which would have
resulted form the last injury had there been
no preexisting disability or impairment.

(4) After the compensation liability of the
employer for the last injury, considered
alone, which shall be no greater than the
actual anatomical impairment resulting from
the last injury, has been determined by an
administrative law judge or the Workers’
Compensation Commission, the degree or
percentage of employee’s disability that is
attributable to all injuries or conditions
existing at the time the last injury was
sustained shall then be determined by the
administrative law judge or the Commission,
and the degree or percentage of disability or
impairment which existed prior to the last
injury plus the disability or impairment
resulting from the combined disability shall
be determined, and compensation for that
balance, if any, shall be paid out of the fund
provided for in §11-9-301.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 2, 2003, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his low back

on August 2, 2003.

4. The claimant is entitled to the maximum compensation rate

for 2003.

5. Medical expenses have been paid.

6. The claimant’s healing period ended on February 2, 2004.
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7. All parties agree that the claimant is entitled to a 2

percent permanent partial impairment rating to the body as a whole.

8. The claimant has proven by a preponderance of the evidence

that he is entitled to 4 percent disability over and above the 12

percent impairment ratings which he had been assessed for his first

and second back injuries.  This would give the claimant a total

disability rating of 16 percent to the body as a whole. 

9. I further find that the Second Injury Fund has liability

for the additional 4 percent wage loss disability.  See discussion

above and Ark. Code Ann. §11-9-525(3)(4).  

10. The respondents have controverted this claimant’s

entitlement to wage loss disability.

11. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss in the amount of 4 percent over

and above his impairment ratings of 12 percent.  This would give

the claimant a disability rating of 16 percent to the body as a

whole.  

I find that Respondent No. 2, the Second Injury Fund, has

liability for this additional 4 percent wage loss disability.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said
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attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


