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STATEMENT OF THE CASE

 A hearing was held on December 16, 2003, in Springdale,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on October 24,

2004.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 9, 2002, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$387.00 for temporary total disability and $290.00 for permanent

partial disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s low back injury on

September 9, 2002.

2. Related medical.

3. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he sustained a compensable injury to his lower back and aggravation

of a preexisting condition on or about September 9, 2002, lifting

a 40-50 pound sprayer.  On that date he was lifting a sprayer with

is supervisor, Marty, when he felt pain in the lower back.  He

finished out his shift and the next morning was hurting much more

severely.  He went to his employer that day and spoke to the

company president and reported the injury.  The next day the

claimant went to his family physician, Dr. Stephen Goss.  Dr. Goss

injected the back and prescribed medications.  The claimant

returned to his employer on that date and reported his evaluation

with his treating physician.  The claimant was fired at that time.

The claimant’s symptoms did not resolve and Dr. Goss ordered an MRI

of the lumbar spine which was performed September 23, 2002.  Based

upon the results of the MRI the claimant was referred to Dr. Luke

Knox for neurosurgical consultation.  In a report dated April 17,

2003, Dr. Knox indicated that the claimant appears to have

experienced an exacerbation of an old injury as well as a new

injury of the L3-4 and L5-S1 areas.  Dr. Knox indicated that the

work injury “most certainly would be the major cause for his
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current need for medical treatment.”  The claimant contends that on

or about September 9, 2002, he sustained an aggravation and new

injuries to his lower back as a direct result of his work related

injury and that he is entitled to all reasonable related workers’

compensation benefits.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain an injury arising out of and in the

course of his employment as defined by the Arkansas Workers’

Compensation Act.  In the event that the Commission should find

that the claimant sustained a compensable injury, which the

respondents deny, the respondents contend that its first notice of

this claim was the filing of the Form AR-C on or about April 24,

2003.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing ordered marked Commission’s Exhibit

No. 1 and the parties jointly submitted seven exhibits respectively

marked Joint Exhibit No. 1, Joint Exhibit No. 2, Joint Exhibit No.

3, Joint Exhibit No. 4, Joint Exhibit No. 5, Joint Exhibit No. 6

and Joint Exhibit No. 7.  All these exhibits were admitted without

objection.

 DISCUSSION

The claimant testified that he was forty-one years old, was

born in Mexico and became a U. S. Citizen in 1998 after moving to

the United States in 1988.  The claimant testified that he was

educated in Mexico as an agricultural engineer but when he moved to

Northwest Arkansas he started working in a poultry plant.  The
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claimant testified that then he went into the construction field

and worked for several companies learning how to finish concrete as

well as frame houses.  The claimant testified that he went to work

for the respondent as a general laborer but then switched jobs to

Baker Concrete due to a higher rate of pay.  After the work with

Baker Concrete ran out he returned to work for the respondent in

March 1993.  The claimant testified that he was hired this second

time as a carpenter, to work with rebar and concrete.  The claimant

agreed that in 1995 he had an injury to his right elbow but he did

not report it as a work related injury nor did he miss time from

work or require any follow up care or treatment.  The claimant

agreed that on June 26, 1998, he reported to Dr. Goss, his family

physician, that he had been having back pain for about two weeks.

The claimant testified that he did not report this as a work injury

and that he only saw the doctor one time for this complaint.  The

claimant testified that since June 1998 he has not had any problems

with his back even though he continued doing the production type

construction work for the respondent.  The claimant testified that

on August 22, 2000, he was seen again by Dr. Goss with complaints

of back and left leg pain but he did not report this as a work

related injury.  The claimant remembers that Dr. Goss gave him some

shots and medicine for his pain, ordered an MRI and referred him to

Dr. Knox.  The claimant testified that when he was seen by Dr. Knox

in September 2000 he was complaining of left side and left leg pain

which was burning and numb.  The claimant remembered that he did

not miss any time off work because of these complaints and
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continued to work for the respondent.  The claimant denied that he

gave Dr. Knox a history of having a work related back injury nine

or ten years before or that he had been seen by a chiropractor.

The claimant remembered that Dr. Knox recommended that he have

physical therapy as well as do home exercises which helped his

problem.  

The claimant testified that since the year 2000 his job has

changed with the respondent in that he was transferred to client

service.  The claimant testified that this work was easier on his

back although he still experienced some problems with his left leg

but this pain would come and go.  The claimant testified that when

he had problems he would take a hot shower once he got home and

perhaps take some Tylenol, Ibuprofen or Advil but he did not miss

any time off work for his back.

The claimant testified that in April 2002 he was again

returned to production work where his job duties included raising

plywood, doing rebar concrete and retaining wall work.  The

claimant testified that loading the plywood and rebar caused his

pain to start back up but he did not go to the doctor at that time

but would treat it at home again with a hot shower and medication.

The claimant testified that he did miss a half day from work

because of his back pain.  

The claimant testified that he was working on an Arvest Bank

project for the respondent and on the last day of this project,

September 9, 2002, his supervisor asked him to help him load a

spray machine into the back of his suburban and in the process of
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loading the machine he felt something like electricity in his back

in his right side.  The claimant testified that his supervisor,

Martin Schmidt, asked him if he was ok and that the claimant

reported to him that he thought so.  The claimant remembers that he

went home and again took a hot shower and some medication.  The

claimant testified that the next morning he had a lot of pain in

his back and legs, could hardly move and his wife had to help him

out of bed.  The claimant testified that the next day he went into

the respondent’s office and reported that he had injured his back

the day before loading a spray machine with Mr. Schmidt.  The

claimant testified that he reported his injury to Roger McDaniel

and that Mr. McDaniel indicated that the only work they would have

for him would be at a new job site at John Brown University.  The

claimant indicated that he was willing to work but it would have to

be light duty and again Mr. McDaniel indicated that the only work

they had for him was at John Brown University.  The claimant stated

that he reported to Mr. McDaniel that he had an appointment to be

seen by Dr. Goss.  The claimant testified that after his

conversation with Mr. McDaniel he went home so that he could keep

his appointment with Dr. Goss.  When asked, the claimant stated

that it was his understanding that if he had an injury on the job

he was to communicate this to his supervisor.  

The claimant testified that he saw Dr. Goss on September 11

and reported to him about how he had hurt himself lifting the

spraying machine with Marty.  The claimant testified that Dr. Goss
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gave him a shot and some medications and made a return appointment

for him.

The claimant testified that he returned to the respondent’s

business on Friday the 13th of September to pick up his check.  The

claimant testified that he talked with Mr. McDaniel, the president

of the company, and told him that he needed some “soft job” until

he got better and Mr. McDaniel told him that the only work that

they had for him was at John Brown University.  The claimant

testified that Mr. McDaniel told him that if he was hurt they did

not need him anymore.  The claimant remembered that Mr. McDaniel

also told him that if he got any papers from the doctor to bring

those back to him also.  The claimant testified that when he

returned to see Dr. Goss on September 18 the doctor ordered an MRI

and referred him to Dr. Knox.  The claimant testified that he took

a note from the doctor to the respondent and gave it to someone to

give to Mr. McDaniel.  The claimant testified that he returned

again on Friday to pick up his check and this time was able to

visit with Mr. McDaniel and again was told that if he wanted to

work he would have to go to John Brown University.  The claimant

agreed that the pay stubs or the pay which he had received for the

days he had been off were paid vacation days after September 9.

The claimant testified that he did not have any other contact with

the respondent.  

The claimant testified that he saw Dr. Knox in December 2002

and reported to him how he had injured himself.  The claimant

remembers that he reported that his problems started in April 2002
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when he was moved back to production loading the plywood, rebar and

concrete.  The claimant agreed that he also reported to Dr. Knox

the lifting of the sprayer.  The claimant testified that Dr. Knox

recommended physical therapy and in January recommended a mylogram

but neither of these could be done due to his financial situation.

The claimant testified that his discomfort was permanent unlike

what it was in 2000 when the pain was intermittent.  The claimant

testified that his pain is real strong and sometimes he cannot

walk.

The claimant agreed that after his injury he filed for

unemployment benefits and drew unemployment for a period of time.

The claimant testified on the forms which he filled out for

unemployment he did not have enough room to fully explain about all

of his back problems.  The claimant testified that he began to draw

unemployment benefits in October in the amount of $285.00 per week

and drew these benefits until March or April 2003.  The claimant

testified that after his unemployment ended he started up a company

of his own building concrete sidewalks and driveways.  The claimant

testified that his employees did the heavy work and he did the

“soft jobs” but that this business failed in August 2003.

The claimant testified that his back situation has gotten

worse and he was unable to see the doctor for most of the year of

2003.  The claimant testified that he did have an appointment with

Dr. Knox on December 11 because his wife now has insurance which

covers him.  The claimant testified that Dr. Knox had x-rays made

and ordered an MRI.  The claimant testified that he has an
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appointment with Dr. Knox on January 15, 2004, and that his

restrictions will be discussed at that time.  The claimant

testified that Dr. Knox has prescribed medications for his pain as

well as muscle relaxers.

On cross examination, the claimant agreed that on the form he

filled out which is marked Joint Exhibit No. 3 on the second page

in the “C” question he wrote his incident occurred two years ago.

The claimant also denied telling Dr. Knox that he hurt his back

nine or ten years ago and that it improved after five months of

chiropractic management.  The claimant agreed that while he worked

for the respondent he had group health insurance which paid for his

elbow injury.  The claimant also agreed that he had back problems

going back as far as 1998 and 2000.  The claimant also agreed that

he has had two MRIs and stated that he keeps his films at home with

him because Dr. Knox gave them to him.  The claimant stated that he

did not report to Marty Schmidt that he had hurt his back while

lifting the pressure washer but he did mention it to Mr. Roger

McDaniel the next day.  The claimant testified that it was quitting

time and that Marty had asked him if he was ok and the claimant had

told him that he thought so and he went on home.  The claimant

agreed that he did not phone into the respondent’s office to report

that he was not going to the John Brown University site but that

after his wife had helped him out of bed he drove himself to the

respondent’s office in Rogers.  The claimant agreed that he did not

ask Mr. McDaniel to send him to a doctor because he already had an

appointment with his family physician.  The claimant testified that
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he did not fill out an accident report because he had reported his

injury to his supervisor.

Martin Gerald Schmidt testified for the respondents stating

that he had worked for them just over a year and three quarters as

a field superintendent.  Ms. Schmidt explained that the respondent

assigns him to a project and he is responsible for all the daily

activities for that specific job.  Ms. Schmidt agreed that he is

the “top man at the job site.”  This witness remembered that the

claimant worked for the respondent on the Arvest Bank job for

approximately four weeks.  Ms. Schmidt testified that the first day

the claimant was on his job site the claimant reported to him that

he had some previous back problems and that modifications were made

to the claimant’s work to accommodate his problems.  Mr. Schmidt

testified that he wanted to make sure that the claimant was not in

a position to hurt himself.  This witness was asked if there was a

pressure washer on the job site and Mr. Schmidt responded, “Yes,

there was.”  This witness testified that he does not specifically

recall loading or unloading a pressure washer with the claimant.

This witness testified that the claimant never reported an on the

job injury to him while working at the Arvest site.  

On cross examination, Mr. Schmidt agreed that washing would be

one of the last things done at a job site, further stating that

this was the last day of work on the Arvest site.  This witness

also agreed that the pressure washer came from the respondent’s

yard but he does not specifically remember helping the claimant

load it into a truck but someone had to load it.  This witness
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testified that he would stand by his statement made in his

deposition where he stated that the claimant was like he was in

that they would kind of work through pain a lot of times.  Mr.

Schmidt testified that the claimant never did refuse to do any work

because of back problems.  Mr. Schmidt testified that the pressure

washer would weigh between 85 to 100 pounds and if the claimant had

lifted it he would have helped him.  This witness agreed that in

his deposition he had stated that the claimant left the job site to

get cortisone shots but that he did not know where the claimant had

gone.  Mr. Schmidt testified that he could recall twice that the

claimant left early to go to the doctor for his back.  Mr. Schmidt

testified that one of his friends hired the claimant to pour a

concrete patio in September 2002 after he had left work for the

respondent.  Ms. Schmidt testified that it was his understanding

that two other people were working on the concrete patio with the

claimant.

Mr. Roger Lee McDaniel testified that he had been working for

the respondent for twenty-four years and his current position is

that of senior vice president.  Mr. McDaniel testified that he is

over production and is over all the field operations for the

company.  Mr. McDaniel testified that sometime in September he went

to the Arvest job site to reassign the claimant.  Mr. McDaniel

remembers that he probably made a brief inspection of the job site

and conversed with the superintendent and determined that they did

not need the claimant on that project any longer so they reassigned

him.  Mr. McDaniel testified that while he was on the job site he
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did not receive any report of an on the job injury from the

claimant.  This witness testified that the claimant came into his

office the next day and made him aware that his back was sore from

an injury he sustained at the Town Center in Fayetteville.  Mr.

McDaniel testified that to the best of his memory the Town Center

job in Fayetteville had been approximately two years earlier.  Mr.

McDaniel testified that the claimant said that the reason he did

not go to the John Brown job site was because his back was sore and

he asked for light duty but there was no light duty at this job

site.  This witness testified that the claimant did not bring into

his office any MRI or x-ray type films and the claimant made no

mention of hurting himself at the Arvest Bank job.  Mr. McDaniel

testified that the claimant did not request medical treatment and

no medical treatment was offered.  Mr. McDaniel testified that to

this point and time he has never received a report of injury from

the claimant from an incident arising out of the Arvest Bank job.

Mr. McDaniel testified that the claimant has now been terminated by

the respondent for his failure to report to work stating that they

had no light duty which he was requesting.  Mr. McDaniel testified

that the claimant has not been back to request any work since this

meeting.

On cross examination, Mr. McDaniel did agree that the claimant

did report to him that his back was hurting and he had talked to

him about light duty work.  After reviewing the discharge form for

the respondent, Mr. McDaniel indicated that the claimant is subject

for rehire by the respondent.  
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The medical records set forth that the claimant was seen by

Dr. Stephen Goss on June 26, 1998, with complaints of low back

pain.  After examination, the claimant was diagnosed with

lumbosacral strain and medications were prescribed.  The record

sets forth that the claimant was seen for a variety of medical

problems but then on August 22, 2000, Dr. Goss saw the claimant

again for his complaints of low back pain especially in the left

side radiating down his left leg that often catches.  It is noted

that he has a burning feeling that keeps him awake at night and it

radiates down from his hip down his leg and after examination the

claimant was diagnosed with probable degenerative disc disease if

not herniated disc with sciatica.  An MRI was scheduled and

medications prescribed.  The claimant underwent an MRI on August

25, 2000, where it is noted that he had a large posterior, left

para central and left posterior lateral disc herniation at L4-5 and

moderate posterior disc herniation at L5-S1 and mild to moderate

posterior bulging of the L3-4 intervertebral disc.  On September

29, 2000, Dr. Luke Knox writes that he has seen the claimant who

reports a back injury many years ago.  The doctor notes that the

claimant had a recurrence of his pain over the past four to six

weeks unrelated to a specific incident.  The doctor writes that the

claimant reports that his pain goes down his left hip with burning

and tingling in his left leg.  Dr. Knox writes that he has reviewed

the claimant’s MRI which reveals a herniated disc at L4-5 on the

left as well as a bulging disc at L5-S1.  The doctor writes that

the claimant underwent a cortisone injection about three weeks ago
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and had a couple of days of improvement but he has not had any

physical therapy.  Dr. Knox writes that, in his opinion, it is the

L4-5 disc herniation that is his problem but thinks that it will

improve with time.  No surgery was recommended, however, physical

therapy and proper body mechanics as well as medication was

recommended.  The claimant was seen by Dr. Goss for a variety of

health problems but not seen for his back until September 11, 2002,

when Dr. Goss writes that the claimant is having a lot of low back

discomfort with radiation down his left leg.  The doctor writes

that the claimant has recently done a little bit of lifting and

this has caused a lot of discomfort and after examination he was

diagnosed with lumbar sacral disc disease with sciatica for which

the doctor recommended medications.  There is a work excuse dated

1-4-62 which I am assuming is an error.  This notes sets forth that

the claimant should be excused from work beginning September 11,

2002, to the present date due to his back pain.  Dr. Goss saw the

claimant again on September 18, 2002, for follow up of his back

pain noting that he has more discomfort on the right side than the

left.  After discussion, an MRI and follow up with a neurosurgeon

was recommended.  

The claimant underwent an MRI on September 23, 2002, which

revealed that at the L3-4 there is a right para central disc

protrusion that mildly displaces the right L4 root nerve and at L4-

5 there is a central disc protrusion which results in moderate

central channel stenosis and moderate bilateral later recess

stenosis and minimal bilateral neural foraminal stenosis noting
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that the disc protrusion is slightly asymmetric to the left and

that the left L5 nerve root and left lateral recess may be

compromised at this level.  It is also noted that the claimant has

at L5-S1 a right para central disc protrusion which abuts the right

S1 nerve root within the right lateral recess.  The claimant was

seen by Dr. Luke Knox on December 12, 2002, where the doctor writes

that he has had a reoccurrence of his low back pain and sciatica

since April 2002 due to heavy lifting on his job site.  Dr. Knox

writes that it worsened with episodes of forward bending and

lifting a forty-pound sprayer at work in September.  Dr. Knox notes

that the claimant does have significant para spinal muscle spasms

on the right.  Dr. Knox reviewed the claimant’s MRI and noticed his

disc herniation at L4-5 as well as 5-1 with a bulging disc at L3-4.

Physical therapy was recommended and it is noted that he has been

fired from his job but would recommend that he not return to

significant bending, lifting, stooping and anything taxing to the

lumbar spine.  Dr. Knox saw the claimant in February and March and

then again in April at which time he writes on the seventeenth of

2003 that he has reviewed the claimant’s MRI scans and a comparison

of these studies indicate that there is a new disc herniation at

L3-4, that his previously noted large disc herniation at L4-5 is

now more centrally located and could be playing a part in his

continuing difficulties.  The doctor notes that the L5-S1 level is

likewise worsened since the 2000 MRI scan and this appears to be an

exacerbation of an old injury as well as a new injury of the L3-4

and L5-S1 disc herniations.  Dr. Knox writes that this most
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certainly would be the major cause of his current need for medical

treatment.  Dr. Knox notes that he would be unable to send the

claimant back to his previous employment until he was able to

review his current status and perform further diagnostic testing.

After a review of this complete record, I find that the

claimant has proven by a preponderance of the evidence that he

sustained a new injury as well as exacerbated an old back injury on

September 9, 2002, while working for the respondent at the Arvest

site.  The claimant has testified that he injured himself lifting

a piece of equipment and the next day he reported that he had a

sore back and would be unable to perform the work being presented

to him by the respondent.  Unfortunately, there is more than likely

a communication problem with this man as well as his employer since

the claimant speaks very little to no English.  The claimant has

testified to a specific incident injury and there is objective

medial findings on which to establish a compensable injury which is

in need of medical treatment.  Dr. Knox has clearly set forth that

the MRIs from 2000 and 2002 were compared and the later MRIs show

exacerbation of his old injury as well as a new injury to his low

back.  The respondents’ witnesses both testified that the claimant

did not report to them a work related back injury on September 9,

2002, or any date thereafter until he filed his claim in April

2003.  The claimant has testified that he reported to his employer

that he had a sore back and could not perform the work required of

him at the John Brown university job site but would be willing to

work light duty.  The claimant returned to the respondent’s office
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twice to pick up his checks, each time reporting to them that he

had a sore back and would work at light duty but still did not

report a work related injury.  Therefore, no benefits will be paid

to this claimant prior to the filing of his AR-C on April 24, 2003.

The respondents will be responsible for all reasonable and

necessary medical treatment for this claimant’s low back injury

subsequent to April 24, 2003.  

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 9, 2002, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$387.00 for temporary total disability and $290.00 for permanent

partial disability.

4. The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury to his low back on September

9, 2002, while working for the respondent.  See discussion above.

5. The claimant did not appropriately report a job related

injury until the filing of his AR-C on April 24, 2003, therefore,

no benefits will be awarded to this claimant prior to this date.

6. The respondents should pay for all the reasonable and

necessary medical care for this claimant’s compensable back injury

subsequent to April 24, 2003.  

7. The respondents have controverted this claim in its

entirety.
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8. This is a medical only claim, therefore, no attorney’s fee

is allowable by Arkansas law.

ORDER

The claimant has proven by a preponderance of the evidence

that he sustained a work related injury while working for the

respondent on September 9, 2002.  

The claimant failed to appropriately report his work related

back injury until April 24, 2003, therefore, no benefits will be

allowed this claimant prior to this date for his compensable

injury.

The respondents should pay for all reasonable and necessary

medical care for the treatment of this claimant’s low back injury

subsequent to April 24, 2003.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


