
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F200198

CARRIE FITTS,
EMPLOYEE CLAIMANT

FULTON COUNTY COUNCIL ON AGING,
EMPLOYER RESPONDENT

FIRSTCOMP INSURANCE CO.,
INSURANCE CARRIER RESPONDENT

OPINION FILED JULY 22, 2004

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, at Mountain Home, Baxter County, Arkansas.

The claimant was represented by HONORABLE FREDERICK S.
SPENCER, Attorney at Law, Mountain Home, Arkansas.

The respondents were represented by HONORABLE WILLIAM C.
FRYE, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 2,

2004 in Mountain Home, Arkansas.  A prehearing order was

entered in this case on December 16, 2003.  A copy of this

prehearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this prehearing order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties either in the prehearing order or at the start of

the hearing and are hereby accepted:
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1. The parties stipulate to the employer-employee-

carrier relationship existing on June 1, 2001, and at all

pertinent times hereto.

2. The claimant was earning an average weekly wage of

$295.00 which entitled her to a TTD rate of $197.00.

3. The respondents have paid $7,250.29 in indemnity

benefits from January 2, 2002 - May 20, 2003.

4. The respondents paid TTD benefits from December

29, 2001 until September 6, 2002.

5. The claimant was assigned an impairment rating on

October 21, 2002.

6. The respondents paid a 1% impairment rating worth

$693.00 in lump sum on May 20, 2003.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Additional temporary total disability compensation

beginning September 7, 2002 and ending October 21, 2002.

2. Attorney’s fees (including a fee on the 1% rating

already paid).

3. Whether the respondents are entitled to a credit
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against future liability for temporary total disability

benefits already paid for the period beginning on August 14,

2002 and ending September 6, 2002.

The record consist of the June 2, 2004 hearing

transcript and the exhibits contained therein.  

DISCUSSION

1. TTD from August 14, 2002 until October 21, 2002.

Temporary total disability for unscheduled injuries is

that period within the healing period in which the claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Department v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period is defined

as that period for healing of the injury that continues

until the employee is as far restored as the permanent

character of the injury will permit.  Arkansas Highway &

Transportation Department v. McWilliams, 41 Ark. App. 1, 846

S.W.2d 670 (1993).

In the present case the claimant’s testimony persuades

me that she was totally incapacitated from returning to work

during the period in question from August 14, 2002 until Dr.

McBride assigned an impairment rating for her shoulder on

October 21, 2002.  I also find, based on Dr. McBride’s

October 21, 2002 letter, that the claimant did not reach
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maximum medical improvement, and the healing period for her

shoulder therefore did not end, until October 21, 2002.

In reaching that conclusion, I have considered the

respondents’ argument that the claimant’s healing period

instead ended on October 14, 2002, when Dr. McBride

indicated that he had nothing else to offer the claimant for

additional treatment.  When I consider Dr. McBride’s reports

at issue in light of the significant open surgery he

performed in December of 2001, including both acromioplasty

and a full thickness rotator cuff repair, I interpret Dr.

McBride’s reports, considered together, to indicate that Dr.

McBride did not have any additional active medical treatment

to offer after August 14, 2002, but that the claimant did

not receive the full benefit of time and healing for her

injury until he assigned maximum medical improvement on

October 21, 2002.  Therefore, for the foregoing reasons, I

find that a preponderance of the evidence establishes both

that the claimant remained within her healing period and

totally incapacitated from earning between August 14, 2002,

and October 21, 2002.

In addition because the respondents currently assert an

overpayment of temporary disability benefits between August

14, 2002 and September 6, 2002, and because I find that the
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claimant has established that she is entitled to the

temporary total disability benefits that she received during

this period, the claimant’s attorney is entitled to an

attorney’s fee on both the period of additional temporary

total disability awarded herein for the period from

September 7, 2002 until October 21, 2002, as well as for the

period of temporary total disability already paid between

August 14, 2002 and September 6, 2002, for which the

respondents seek but are entitled to a credit for alleged

overpayment.  Accord Cleek v. Great S. Metals, 335 Ark. 342,

981 S.W.2d 529 (1998); Mark Stamper v. A. Tenenbaum Company,

Full Workers’ Compensation Commission, Opinion filed

February 19, 2002 (Nos. F011937 & F001609).

2. Controversion and attorney’s fee on 1% impairment
rating assigned on October 1, 2002 but paid in May of
2003.

Dr. McBride’s letter of October 21, 2002 assigning the

claimant a 1% rating was addressed to Rhonda Huebner of the

respondent carrier, FirstComp Insurance Company.  The

respondents have offered no explanation for their seven

month delay in payment on or about May 20, 2003, after the

claimant hired an attorney.  I find that the respondents’

inexplicable seven month delay in payment establishes by a

preponderance of the evidence in the record that the
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respondents controverted through non-payment the claimant’s

entitlement to benefits for the 1% impairment rating, and

the claimant’s attorney is entitled to a controverted

attorney’s fee for his work in getting the claimant’s 1%

impairment rating paid.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Employer-Employee-Carrier relationship

existing on June 1, 2001, and at all pertinent times hereto.

2. The claimant was earning an average weekly wage of

$295.00 which entitled her to a TTD rate of $197.00.

3. The respondents have paid $7,250.29 in indemnity

benefits from January 2, 2002 - May 20, 2003.

4. The respondents paid TTD benefits from December

29, 2001 until September 6, 2002.

5. The claimant was assigned an impairment rating on

October 21, 2002.

6. The respondents paid a 1% impairment rating worth

$693.00 in lump sum on May 20, 2003.

7. The claimant has proven by a preponderance of the

evidence she is entitled to additional temporary total

disability benefits for the period between September 7, 2002

until October 21, 2002.
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8. The preponderance of the evidence fails to

establishes that the respondents are not entitled to a

credit against liability for temporary total disability

benefits paid for the period between August 14, 2002 and

September 6, 2002.

9. The respondents have controverted the claimant’s

entitlement to temporary total disability benefits for the

period between August 14, 2002 and October 21, 2002.

10. The respondents have controverted the claimant’s

entitlement to a 1% impairment rating prior to the

respondents paying benefits for that rating in May of 2002.

11. The claimant’s attorney is entitled to an

attorney’s fee on both the 1% impairment rating paid in May

of 2002 and on benefits for total disability during the

period from August 14, 2002 until October 21, 2002.  

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  

The claimant’s attorney is entitled to the maximum

statutory attorney’s fee on the temporary total disability

and permanent partial impairment benefits awarded herein,

one-half of which is to be paid by the claimant and one-half

to be paid by the respondent in accordance with Ark. Code
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Ann. § 11-9-715 (Repl. 1996); and Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


