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Hearing before Administrative Law Judge Dail Stiles on February 5, 2004, in Little
Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 1 represented by Ms. Amy S. Huffman, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Mr. Michael J. Emerson, Attorney at Law, Little
Rock, Arkansas.

A hearing was held on February 5, 2004, to determine respondent

No. 1's entitlement to subrogation.

It was stipulated that the claimant sustained a compensable injury on

April 26, 2001.  It was further stipulated that appropriate periods of temporary total

disability benefits and medical benefits have been paid, as well as an eighteen

percent physical impairment rating to the claimant’s upper extremity.

The claimant contends that there is a third-party settlement offer of

$90,000.  The claimant contends that if respondent No. 1 is allowed to recover its

proceeds through subrogation, that the claimant will not be made whole.
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Respondent No. 2, the carrier for the third party, joins with the claimant in

contending that if Respondent No. 1 is allowed its subrogation, that the claimant will

not be made whole.

Respondent No. 1 contends that if respondent No. 1 is allowed to

recover its proceeds subject to Ark. Code Ann. §11-9-410, that the claimant will be

made whole.

STATEMENT OF THE CASE

On April 26, 2001, while working for the respondent employer, the

claimant was descending a ladder when the ladder fell, causing him to fall to the

ground and sustain fractures to his right arm and hand.  The claimant had three

surgical procedures, including an exterior device which had to be worn for

approximately six weeks.  The claimant was off for a period of five months and then

returned to work for the respondent employer.

The claimant stated that his injuries were to his right arm and hand,

and that he is right hand dominant.  The claimant testified that his injury was very

painful, and for the six weeks that he had to wear the exterior device, he only left the

house twice because it was difficult for him to perform any physical activity.

The claimant testified that he underwent physical therapy for

approximately three months.  The claimant said that even though he has returned

to work, he still experiences pain in his right upper extremity.

Over the objection of respondent No. 1, the deposition of Winslow

Drummond which was taken on November 19, 2003, was introduced into evidence.

The deposition of Mr. Drummond is accepted into evidence as expert testimony.

Mr. Drummond opined, based on his 46 years as a trial lawyer, that if the claimant

tried his case against the third party in Ashley County, Arkansas, Mr. Drummond
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believed that the claimant’s case would have a dollar value of somewhere between

$165,000 and $200,000.

Mr. Drummond testified that he was asked to assume that if a suit was

filed in Ashley County, Arkansas, liability would not be disputed, and that the

claimant and his employer would both be good witnesses.  Mr. Drummond stated

that he based his opinion on the value of the jury award on 46 years of trial litigation

and 10 years of mediation and arbitration.  Mr. Drummond stated that in addition to

the assumptions he was asked to make, he considered the claimant’s injury, age,

medical expenses, lost wages and the impairment rating assigned to him by Dr.

John Lytle.

As stated above, respondent No. 1 objected to Mr. Drummond being

classified as an expert witness and objected to the entirety of Mr. Drummond’s

testimony.   Respondent No. 1 stated that Mr. Drummond’s testimony should be

excluded on the grounds that it did not comport with the requirements of Daubert

v. Murrell-Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) and Kumho Tire

Company v. Carmichael, 536 U.S. 137 (1999).  At hearing, I denied respondent

No. 1's motion to exclude that testimony and briefly explained that my reading of

Rule 702 of the Arkansas Rules of Evidence convinced me that Mr. Drummond

brought an expertise to the case that was outside of my area of knowledge, and

that his testimony further enlightened certain aspects of the issue at hand, and that

I found his testimony to be beneficial to me as a trier-of-fact.

It was stipulated that respondent No. 1, Legion Insurance Company,

has paid approximately $43,000 on this claim in indemnity and medical benefits.

It was further stipulated that the Arkansas Property & Casualty Guaranty Fund has

paid approximately $3,000 on this claim.
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FINDINGS OF FACT

l.  The claimant is entitled to the $90,000 being offered by  respondent

No. 2, CNA Insurance Company, carrier for the third party, Ideal Construction

Company, without that settlement being subjected to respondent No. 1's

subrogation lien.

2.  If respondent No. 1, Legion Insurance Company, is allowed to

exercise its subrogation pursuant to Ark. Code Ann. §11-9-410, the claimant in this

case will not be made whole.

DISCUSSION

Ark. Code Ann. §11-9-410, titled Third-party liability, is relevant and

states in pertinent part:

(a) LIABILITY UNAFFECTED.  (1)(A) The making of a
claim for compensation against any employer or carrier
for the injury or death of an employee shall not affect
the right of the employee, or his or her dependents, to
make a claim or maintain an action in court against any
third party for the injury, but the employer or the
employer’s carrier shall be entitled to reasonable notice
and opportunity to join in the action.

(B) If they, or either of them, join in the action, they shall
be entitled to a first lien upon two-thirds (2/3) of the net
proceeds recovered in the action that remain after the
payment of the reasonable costs of collection, for the
payment to them of the amount paid and to be paid by
them as compensation to the injured employee or his or
her dependents.

Respondent No. 2, CNA Insurance Company, in its post-hearing brief

parallels my analysis of this case, and I quote from that brief:

In General Accident Insurance Company v. Jaynes, 343
Ark. 143, 33 S.W.3d 161 (2000), the Arkansas
Supreme Court clarified the law in the area of workers’
compensation subrogation and enunciated the “made
whole” doctrine.  Simply put, even though Ark. Code
Ann. §11-9-410 gives a workers’ compensation insurer
a right of subrogation, that right is not absolute and
does not arise until the insured is made whole.  Jaynes,
343 Ark. at 152.  If there is a third-party recovery, by
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judgment or settlement, which does not make the
claimant whole, the workers’ compensation carrier is not
entitled to a lien on the settlement proceeds.  Jaynes,
343 Ark. at 153.

In The Travelers Insurance Company v. O’Hara, 350
Ark. 6, 84 S.W.3d 419 (2002), the Arkansas Supreme
Court re-affirmed the ruling in Jaynes.  Furthermore, the
Court held that when a claimant has not been made
whole by a third-party recovery (when the amount of his
damages do not exceed the amount of the recovery),
then such a finding not only extinguishes the
compensation carrier’s claim upon the settlement
proceeds, but it also extinguishes whatever right the
carrier had to pursue an independent cause of action
against the third-party tortfeasor.  O’Hara. 350 Ark. at
11-12.

The reasoning behind the Court’s rulings in Jaynes and
O’Hara was succinctly stated in Franklin v.
Healthsource of Ark., 328 Ark. 163, 942 S.W.2d 837
(1997):

“An insured’s right to subrogation takes
precedence over that of an insurer, so the
insured must be wholly compensated
before an insurer’s right to subrogation
arises; therefore, the insurer’s right to
subrogation arises only in situations
where the recovery by the insured
exceeds his or her total amount of
damages incurred.”  Franklin, 328 Ark. at
169.

. . .

The carrier also makes the argument that the made
whole doctrine violates the separation of powers
doctrine.  Where a party does not cite any authority or
make convincing argument, such position should be
summarily rejected.  See Firstbank of Arkansas v.
Keeling, 312 Ark. 441, 850 S.W.2d 318 (1993).

AWARD

The claimant is entitled to receive the settlement proceeds of $90,000

being offered by respondent No. 2, CNA Insurance Company, free and clear of any

lien or claim of respondent No. 1, Legion Insurance Company or the Arkansas

Property and Casualty Guaranty Fund.
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IT IS SO ORDERED.

________________________________
DAIL STILES
Administrative Law Judge


