BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO.  F102626

STACY M FALCI NELLI
EMPLOYEE CLAI MANT

Rl VERVI EW H GH SCHOQOL,
EMPLOYER RESPONDENT

RI SK MANAGEMENT RESOURCES,
| NSURANCE CARRI ER RESPONDENT

OPINION FILED JUNE 14, 2004

Heari ng conducted before ADM N STRATI VE LAW JUDGE MARK
CHURCHWELL, at Searcy, Wite County, Arkansas.

The cl ai mant was represented by HONORABLE TI MOTHY MYERS,
Attorney at Law, Fayetteville, Arkansas.

The respondents were represented by HONORABLE BETTY DEMCORY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon Apri
27, 2004 in Searcy, Arkansas. A prehearing order was
entered in this case on February 26, 2004. A copy of this
prehearing order set out the stipulations offered by the
parties and outlined the issues to be litigated and resol ved
at the present tine. A copy of this prehearing order was
made Conm ssion’s Exhibit No. 1 to the hearing.

The follow ng stipulations were submtted by the
parties either in the prehearing order or during the course
of the April 27, 2004 hearing and are hereby accepted:

1. Enpl oyee/ enpl oyer rel ati onship existed at al
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rel evant tinmes and on or about February 27, 2001.

2. That the claimant sustai ned conpensable injuries
arising out of an autonobile weck on February 27, 2001.

3. That this was a conpensable injury that the
respondents accepted as conpensabl e and the cl ai nant
recei ved treatnent.

4. That surgery was performed and inpairnent rating
given. That the clainmant has received paynent for certain
i mpai rment ratings at this tine.

5. The claimant’s average weekly wage during the
rel evant period was $511.00, entitling her to a tenporary
total disability rate of $341.00 and a pernanent parti al
disability rate of $256.00. The respondents previously
underpaid the claimant’s indemity benefits at a tenporary
disability rate of $302.00 per week and pernanent parti al
disability benefits at a rate of $209.00 per week. The
parties stipulate that the respondents are liable for the
I ndi cat ed under paynent in benefits.

By agreement of the parties, the issues to be litigated
and resolved at the present tine were limted in the
prehearing order to the follow ng:

1. Correct conpensation rate(as applied to TTD and

PPD) [ whi ch was resol ved by stipulation 5 above].
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2. Wage | oss disability benefits.

3. Controverted attorney’ s fee.

DISCUSSION

Wth regard to an injured worker’s schedul ed injuries,
an award of permanent disability benefits for a schedul ed
injury is limted to the benefits provided for under Ark.
Code Ann. 8§ 11-9-521 for that scheduled injury, absent a
finding of permanent and total disability. See, e.g.,

Federal Conpress & Warehouse v. Risper, 55 Ark. App. 300,

935 S.W2d 279(1996); Anchor Construction v. Rice, 252 Ark.

460, 479 S.W2d 573 (1972). Therefore, an injury schedul ed
under Ark. Code Ann. 8 11-9-521 is payable without regard to
subsequent earning capacity. Consequently, an award for a
schedul ed i njury cannot be increased by considering wage

| oss factors, unless the claimnt proves that she is

permanently and totally disabled. See, e.g., Ri sper, supra,

Ri ce, supra.

For unschedul ed injuries, an injured worker’s
entitlement to permanent disability benefits is controlled
by Ark. Code Ann. 8 11-9-522. Permanent disability
conpensation is paid where the pernmanent effects of a
work-related injury incapacitate the worker fromearning the

wages whi ch she was receiving at the tinme of the injury.



FALCI NELLI - F102626 4

When neking a determ nation of the degree of permnent
disability sustained by an injured worker with an
unschedul ed injury, the Comm ssion must consider evidence
denonstrating the degree to which the worker's anatom ca
disabilities inpair her earning capacity, as well as other
factors such as the worker's age, education, work
experience, and other matters which nmay reasonably be
expected to affect the workers' future earning capacity.
Such other matters may include, but are not limted to,
notivation, post-injury inconme, credibility, and deneanor.

d ass v. Edens, 233 Ark. 786, 346 S.W2d 685 (1961); Gty of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S. W2d 946

(1984). Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W2d 130 (1990). When it becones evident that the
wor ker's underlying condition has becone stable and that no
further treatment will inprove the condition, the disability
is deemed to be permanent. If the enployee is totally
i ncapacitated fromearning a livelihood at that tinme, she is
entitled to conpensation for permanent and total disability.

M nor v. Poinsett Lunmber & Manufacturing Co., 235 Ark. 195,

357 S.W2d 504 (1962).
In addition, Ark. Code Ann. 8§ 11-9-102(4)(F)(ii)

provi des that:
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(a) Permanent benefits shall be awarded only upon a
determ nation that the conpensable injury was the
maj or cause of the disability or inpairnent.
(b) If any conpensable injury conbines with a
preexi sting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatnent, permanent benefits shall be
payabl e for the resultant condition only if the
conpensable injury is the major cause of the pernmanent
disability or need for treatnent.
"Maj or cause" is defined as nore than 50% of the cause. Ark.
Code Ann. § 11-9-102(14).
In the present case, the claimant is a |ife-1long
resi dent of Searcy, Arkansas who was 41 year old at the tine
of the hearing. M. Falcinelli is trained as and has been
| icensed as a licensed practical nurse since 1984. M.
Falcinelli also holds a commercial driver’s |icence.
Wth regard to her work experience as a nurse, Ms.
Fal cinelli has been under contract with the respondent,
Ri vervi ew H gh School, for the past 17 years as a schoo
nurse (and as a conputer |lab aide for at |east sone portion
of that tinme). Prior to joining R verview H gh School, M.
Fal cinelli worked as a geriatric nurse in a nursing honme and
as an LPN nonitoring critical care at Wite County Hospital

Wth regard to her commercial driving |icence, M.

Falcinelli had a contract to drive a school bus for the
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school district, in addition to her school nurse/conputer
| ab ai de contract, when she was involved in the work rel ated
aut onobi | e acci dent on February 27, 2001 which caused the
injuries involved in this case.

Ms. Falcinelli was primarily treated for two injuries
in her upper extremty after the accident. One injury was a
right humerus fracture in the md-shaft. This injury
ultimately required an open reduction internal fixation
surgery with grafting on July 26, 2001 to pronote healing.
The second injury occurred within the right shoul der, and
Ms. Falcinelli underwent arthroscopy with repair of a
Bankart |esion on Decenber 3, 2001. |In addition to these
injuries treated by Dr. Jimmy Tucker, Dr. Safman in May of
2003 found evidence of a brachial plexus injury with notor
| oss for the C5, C6, and C7 nerve roots, as well as sone
degree of el bow dysfunction.

Dr. Safman assigned the claimant a 20% per manent
anatom cal inpairnment to the right upper extremty,
equivalent to a 12% rating to the body as a whol e, which the
respondents accepted and paid, for Ms. Falcinelli’s
per manent anatomical inpairnent. O the 20%rating
assigned, 4% related to | oss of shoulder rotation, 1%

related to el bow function abnormality, and 15%related to
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notor | oss for brachial plexus injury to the C5, C6, and C7
nerve roots. There appeared to be no dispute at the hearing
that the Comm ssion may consider the inpairnent and any
vocational restrictions associated with the unschedul ed
shoul der and brachial plexus injuries in determning

per manent disability in excess of permanent anatom cal

I mpai rment under Ark. Code Ann. 8§ 11-9-522, but the

Conmi ssi on may not consider the el bow or hunmerus fracture
injuries to the armitself, which represent schedul ed
injuries under Ark. Code Ann. 8§ 11-9-521.

Wth regard to the claimant’s return to work after the
accident, the record indicates that the claimnt had an
unusual |y I engthy and arduous recovery from her injuries.
The hunerus fracture did not heal w thout surgery. The
shoul der i njury went undi agnosed and untreated for a | engthy
period prior to surgery, and in addition, Dr. Safman in 2003
appears to have been the first physician to have recogni zed
t hrough el ectro-di agnostic testing the existence of the
brachial plexus injury in the claimnt’s cervical nerve
roots.

During the course of her recovery, the claimnt and
Ri vervi ew H gh School negotiated new contracts for the

claimant to return to work as a school nurse, and the
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cl ai mant appears to have successfully returned to work as a
school nurse. However, the claimant’s testinony and Dr.
Tucker’s records persuade ne that the claimant and the
school district were unable to put the clai mant under
contract for her prior bus route because permanent
disability in the claimnt’s upper extremty prevents the
claimant from operating the door nmechani smon the bus
assigned to the claimant’s pre-injury bus route. Wile the
school district has buses with door nechani sns whi ch woul d
accomodate the claimant’s disability, those buses are

assi gned exclusively to other routes.

At the tinme of her 2001 injury, the clainmant received
$15, 7000 per year, for approximately 9 nmonths of work from
7:30 a.m until 3:00 p.m from her school nurse/conputer |ab
contract. She received $4, 206 per year, for approximtely 9
nont hs driving approximately 25 mnutes in the norning and
25-30 mnutes in the evening, fromher bus driver contract.
Agai n, subsequent to her injuries she has returned to work
as a school nurse, she has been unable to return to work as
a bus driver, and she has suppl enented her incone sonewhat
wi th sumrer work through the school, but has not sought any

new work away fromthe school.
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The respondents suggested at the hearing alternative
contentions as to why the clai mant shoul d not receive any
per manent disability conpensation in excess of the 12%
per manent anat omi cal inpairnent accepted and paid by the
respondents. For exanple, to the extent that the clai mant
has | ost the ability to nmani pul ate her bus’ door nechani sm
the respondents argue that this dysfunction is caused by
muscl e weakness attributable to the claimnt’s schedul ed
humerus fracture, and not attributable to her unschedul ed
shoul der or her unschedul ed brachial plexus injuries. The
respondents al so seened to suggest that the claimant m ght
be able to conpletely elimnate her |ost inconme from bus
driving by term nating her school nurse contract and seeking
enpl oynent at other facilities as an LPN

However, | do not find these argunents persuasive in
the present case for the follow ng reasons. First, to the
extent that the respondents attenpt to attribute the
claimant’s inability to operate a bus door to nuscle atrophy
associated with the hunerus fracture, | fail to see where
Dr. Tucker or Dr. Rosenzweig ever attributed that vocationa
disability to nuscle atrophy associated with a hunerus
injury. In fact, Dr. Tucker indicated that the hunerus

fracture ultimtely healed, and Dr. Safnman assigned the 12%
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rating which the respondents paid with no reference to
either the humerus fracture or to nuscle atrophy. | fail to
see any sufficiently credible evidence indicating to nme that
the claimant’s rel evant physical inpairnent causing
vocational disability is associated with the schedul ed
humerus fracture (for which Dr. Saf man assi gned no
impai rment rating) instead of the unschedul ed shoul der
injury and unschedul ed brachi al plexus injuries (for which
Dr. Saf man assigned significant anatom cal i npairnment
ratings). Under these circunstances, | find that the
cl ai mant has established by a preponderance of the evidence
that her unscheduled injuries are the major cause of the
permanent disability at issue in this claim

To the extent that it was suggested by the respondents
at the hearing that the claimant coul d recoup her | ost
driving inconme by sinply quitting her job as a school nurse
and getting a real LPN job sonewhere else, | first note that
the claimant is a 17 year veteran at Riverview H gh Schoo
who, for the mgjority of her working life, has invested her
LPN I'icense in functioning as a school nurse for the
respondent enployer, and has |ikew se participated in the
respondent enployer’s retirenment systemfor the mpjority of

her working life.
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Second, ny calculations indicate that, by working 25
mnutes in the nornings and approximately 25 mnutes in the
af ternoons approximately five days per week approxi mately
nine nonth (39 weeks) per year to perform her bus driving
contract, the clainmant woul d i nvest approximtely 162.5
hours of |abor to earn $4,206.79 at the time of her injury,
for a conpensation rate of al nost $26 per hour under the bus
driving contract. By working from7:30 a.m until 3:00 p.m
(and assumi ng 30 mnutes off for lunch) those sane days
under her other contract, the claimnt would need to work a
total of 1365 hours to earn $15,700 at the time of her
injury, for a conpensation rate of only approximtely $11.50
per hour under the school nurse/conputer |ab aide contract.
There is sinmply no evidence in this record to support the
respondent s’ suggestion that the claimant could replace her
lucrative $26 per hour bus driving income or her 17 years
invested in the respondents’ retirenment systemwth
alternative LPN work available in the Searcy area.

Third, | note that the claimant currently works in an
adol escent environment (i.e., not an environnment where
patients require assistance getting out of bed, using the
restroom etc.). Wiile ny assessnment of the claimant’s

vocational restrictions outside the school setting may be
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somewhat Iimted by the lack of a functional capacity

eval uation in the record indicating her specific weight
restrictions for lifting, pushing, pulling etc. due to her
shoul der and brachial plexus injuries, | do note that Dr.
Tucker has characterized the claimant’s injury as “severe”.
Dr. Rosenzwei g has described the claimant’s physica
l[imtations as an inability to generate sufficient force to
reach, push and pull. Therefore, if the claimant is ever
constrained to | eave the sedentary school nurse/conputer |ab
environment to engage in actual patient care, | point out
that her shoulder restrictions will likely limt her ability
to engage in patient lifting, pushing, pulling, etc.,
because of her docunmented dysfunction.

On the other hand, | also note that the claimant’s
anatom cal inpairnment has apparently not restricted her
ability to performher duties as a school nurse or as a
conputer |ab aide. The claimnt since her accident has al so
found sone other part-tinme or tenporary school work at tines
for replacenent incone, although by ny cal cul ations at
nowhere near the $26 hourly wage rate she earned as a bus
driver before her injury. Finally, | note that, if the
claimant retains her CDL |icense, if a bus route contract

i nvol ving an appropriate nodel of bus cane open, and if the
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claimant won the contract, the claimnt could conceivably
return to work in the future making the sanme or greater
income as a bus driver for the district as she was earning
at the time of her injury.

After considering the claimant’s rel atively young age,
her education and |icenses, her work experience, the nature
and extent of her unschedul ed injuries and associ at ed
i mpai rment, and all other relevant factors, | find that the
cl ai mant has sustained a 7% permanent disability rated to
t he body as a whol e associated with her unschedul ed injuries
in excess of the pernmanent anatom cal inpairnent accepted
and paid by the respondents.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Enpl oyee/ enpl oyer rel ati onship existed at al
rel evant tinmes and on or about February 27, 2001.

2. The cl ai mant sust ai ned conpensabl e injuries
arising out of an autonobile weck on February 27, 2001.

3. This was a conpensable injury that the
respondents accepted as conpensabl e and the cl ai mant
recei ved treatnent.

4. Surgery was perfornmed and inpairnment ratings
given. The clainmant has received paynent for certain

i mpai rment ratings at this tine.
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5. The claimant’s average weekly wage during the
rel evant period was $511.00, entitling her to a tenporary
total disability rate of $341.00 and a permanent parti al
disability rate of $256.00. The respondents previously
underpaid the claimant’s indemmity benefits at a tenporary
disability rate of $302.00 per week and pernmanent parti al
disability benefits at a rate of $209.00 per week. The
respondents are |liable for the indicated underpaynent in
benefits.

6. The cl ai mant has sustained a 7% pernmanent parti al
disability rating to the body as a whole attributable to her
unschedul ed injuries in excess of the permanent anatom cal
i mpai rment accepted and paid by the respondents.

AWARD

The respondents are directed to pay benefits in
accordance wth the findings of fact set forth herein.
Al'l accrued benefits shall be paid in a |unmp sum w t hout
di scount thereon.

The claimant’s attorney is entitled to the maxi num
statutory attorney’s fees on the additional benefits
identified in findings 5 and 6, one-half of said fee to be
paid by the clainmant and one-half to be paid by the
respondents in accordance with Ark. Code Ann. 8§ 11-9-
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715(1996); and Death & Permanent Total Disability Trust Fund

v. Brewer, 76 Ark. App. 348, 65 S.W3d 463 (2002).
| T IS SO ORDERED.

MARK CHURCHWEL L
Adm ni strative Law Judge



