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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on May 5,

2004 in Mountain Home, Arkansas.  A prehearing order was

entered in this case on February 26, 2004.  A copy of this

prehearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this prehearing order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties in the prehearing order and are hereby accepted:

1. The parties stipulate to the existence of the
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employer/employee/carrier relationship at all relevant

times.  

2. The parties will attempt to stipulate to the

claimant’s appropriate compensation rates prior to the start

of the hearing.  

By agreement of the parties in the prehearing order and

during the course of the hearing, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Whether Lisa Estabrook sustained a compensable

hernia on or about September of 2000 and/or on or about

November 1, 2001.

2. Whether Lisa Estabrook has sustained compensable

bilateral wrist injuries and/or shoulder injuries.

3. The claimant’s unpaid medical bills to Dr. Charles

Varela, M.D., Jeffrey Angel, M.D., David Sites, M.D., and

physical therapy.

4. The claimant’s entitlement to TTD benefits from

November 1, 2001 until an unspecified date.

5. Claimant’s average weekly wage (limited during the

hearing to whether or not the claimant was a “full-time” or

“part-time” employee).

6. Attorney’s fees.



3ESTABROOK - F204091

7. Whether the present claim for the incisional

hernia that the claimant sustained in approximately

September of 2000 is barred by the applicable statute of

limitations.

8. Admissibility of pleadings located at Respondents’

Exhibit No. 1 pages 71, 72, and 73.

9. The admissibility of Mr. Spencer’s comments in the

hearing record beginning on the last line of page 27 and

ending on line 7 of page 29.

10. The admissibility of the testimony of Mark Starnes

beginning on line 22 of page 109 and ending on line 25 of

page 109.

11. The admissibility of the testimony of Wiley Jones

beginning on line 15 on page 151 and ending on line 24 of

page 151.

The record consists of the transcript of the May 5,

2004 hearing, with exhibits contained therein, as well as

the claimant’s deposition taken on March 22, 2004

(Claimant’s Exhibit No. 5) and a videotape of employees

working at Pilot Knob Cedar Works in 2004 (Respondents’

Exhibit No. 2).
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DISCUSSION

1. Admissibility of Respondents’ Exhibit No. 1 pages 71,
72, and 73. 

Ark. Code Ann. § 11-9-529 provides:

(a) Within ten (10) days after the date of receipt
of notice or of knowledge of injury or death, the
employer shall send to the Workers’ Compensation
Commission a report setting forth:
(1) The name, address, and business of the
employer;
(2) The name, address, and occupation of the
employee;
(3) The cause and nature of the injury or death;
(4) The year, month, day, and hour when, and the
particular locality where, the injury or death
occurred; and
(5) Such other information as the commission may
require.
(b) Additional reports with respect to the injury
and of the condition of the employee shall be sent
by the employer to the commission at such time and
in such manner as the commission may prescribe.
(c)  Any report provided for in subsection (a) or
(b) of this section shall not be evidence of any
fact stated in the report in any proceeding with
respect to the injury or death on account of which
the report is made.

The form located at Respondents’ Exhibit No. 1 page 71

is the equivalent of a Commission Form AR-1 “Workers’

Compensation First Report of Injury” and the text

accompanying Form AR-1 in the Commission rule book makes

clear that this form was promulgated pursuant to the

requirements of Ark. Code Ann. § 11-9-529.  Therefore, I

find that the form contained on page 71 of Respondents’
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Exhibit No. 1 should be, and hereby is, excluded from the

record for purposes of deciding the issues presented in this

claim.

However, I note that the document contained on page 72

is a Commission Form N, and the document contained on page

73 is a Commission Form AR-C, neither of which appear to

have been promulgated or filed pursuant to the requirements

of Ark. Code Ann. § 11-9-529.  In fact, I point out that

these are both forms which are signed by the claimant, and

not the respondent.  Therefore, Ark. Code Ann. § 11-9-529

does not bar the admission of these forms.  In addition,

these forms are relevant to the issues as to when the

claimant first provided the Commission notice of a September

2000 hernia claim.  Therefore, I find that these documents

should not be excluded from the record as the claimant’s

attorney requests.

2. Admissibility of Mr. Spencer’s comments beginning on
the last line of page 27 of the hearing transcript and
ending on line 7 of page 29 of the hearing transcript.

Mr. Spencer’s commentary at issue has no bearing on any

of the precise legal issues presented in this case and

therefore is stricken from the record.  
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3. Admissibility of the testimony of Mark Starnes
beginning on line 22 of page 109 and ending on line 25
on page 109 and admissibility of the testimony of Wiley
Jones beginning on line 15 of page 151 and ending on
line 24 of page 151.

I agree with Mr. Spencer that the testimony at issue by

Mr. Starnes and Mr. Jones, an employee and the owner of the

respondent respectively, can best be described as alleged

statements against interest of the claimant which were being

introduced through the testimony of Mr. Starnes and Mr.

Jones.  Notably, in a set of Interrogatories propounded on

the respondents and answered August 29, 2002, Interrogatory

No. 9 requested information regarding oral statements in any

form made by the claimant to be introduced or referred to at

the hearing which will attempt to disprove the extent of the

injuries or absence thereof.  In response to this question,

the respondents answered that “Respondents, at this time,

are unaware of the existence of any of the type of

statements or documentation discussed in this Interrogatory. 

If respondents come to learn about the existence of such

information, this Interrogatory will be supplemented in a

timely fashion.”  As the claimant’s attorney notes,

Interrogatory No. 9 was never supplemented prior to the

testimony at issue provided by Mr. Starnes and Mr. Jones at

the hearing.  Mr. Spencer at the hearing objected to the
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admissibility of the testimony of Mr. Starnes and Mr. Jones

at issue, on the grounds that the respondents failed to

accurately answer Interrogatory No. 9 and failed to

supplement their erroneous answers.  

As a general rule, in making an investigation or

inquiry or conducting a hearing, the Arkansas Workers’

Compensation Commission is not bound by technical or

statutory rules of evidence or formal rules of procedure

except as provided by law.  See Ark. Code Ann. § 11-9-705. 

However, with regard to discovery matters, Commission Rule

16 provides in relevant part:

Depositions may be taken and discovery had by any
party after the claim has been controverted in
accordance with the statutory provisions and rule
[sic] of civil procedure relating to civil actions
in the Chancery and Circuit Courts of this State,
unless the parties agree otherwise.

A party has a duty to either answer or object to

proffered interrogatories.  ARCP 33(b). A party also has a

duty to supplement answers “if the party learns that the

response is in some material respect incomplete or incorrect

and if the additional corrective information has not

otherwise been made known to the other parties during the

discovery process or in writing.”  ACRP 26(e).  ACRP 37

provides several alternative sanctions for failure to answer
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or supplement discovery, and the Arkansas Court of Appeals

has thoroughly addressed these matters recently in Coulson

Oil Co. V. Tully,     Ark. App.    ,     S.W.3d     (Dec.

17, 2003).  The Arkansas Courts have likewise recognized the

authority of the Commission to provide for sanctions for

noncompliance with pretrial procedure in Harrington Contstr.

Co. v. Williams, 45 Ark. App. 126, 872 S.W.2d 426 (1994).

In the present case, I note that exclusion of the

testimony in question appears to be the least onerous of the

sanctions provided for under ARCP 37(d), and in light of the

respondents’ clear failure to either object to, accurately

answer, or supplement erroneous answers to claimant’s

Interrogatory No. 9, I find that the proffered testimony of

Mr. Starnes and Mr. Jones identified herein should be, and

hereby is, excluded from consideration in determination of

the issues in this claim.     

4. Average Weekly Wage.

The parties agreed at the hearing for me to limit my

findings regarding the claimant’s average weekly wage to

whether the claimant was a “full-time” employee as the

claimant’s attorney asserts as opposed to a “part-time”

employee as the respondents’ attorney asserts.
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Where the contract of hire provides for part-time

employment, an injured worker’s average weekly wages should

be computed on the basis of a normal part-time week plus any

overtime actually worked.  Ryan v. NAPA, 266 Ark. 802, 586

S.W.2d 6 (1979).  In order to receive benefits based on a 40

hour week, a claimant must either actually have worked at

least 40 hours per week or be bound by contract to work 40

hours if the work is made available.  Metro Temporaries v.

Boyd, 314 Ark. 479, 863 S.W.2d 316 (1993).  

In the present case I find that a preponderance of the

credible evidence establishes that the claimant was a “full-

time” employee pursuant to Ark. Code Ann. § 11-9-518(a) so

that her compensation rate should not be computed on less

than a full-time work week.  The evidence which I find

persuasive on this point includes:  (1) Mr. Starnes’

testimony that all but two of twenty employees worked 40

hours per week if the work was available, (2) Ms. Bourassa’s

testimony that employees were scheduled to work 40 hours per

week, Monday through Friday from 7:00 a.m. to 3:30 p.m., and

that overtime is sometimes necessary, and (3) the claimant’s

deposition testimony that she was in fact working 40 hours

per week with overtime until she started having health

problems.
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5. Compensability of alleged September 2000 hernia and
compensability of alleged November 2001 hernia.

As a threshold matter, I note that the available

published case law is somewhat obscure on whether the

compensability of an “incisional hernia” is governed by the

provisions of Ark. Code Ann. § 11-9-102(4)(A)(i),

(4)(A)(ii)(a) or, (4)(A)(v).  Under the current status of

the case law it appears that the claimant might be able to

assert a claim for incisional hernia under any of these

three categories of compensable injuries.  See Jobe v. Wal-

Mart Stores Inc., 66 Ark. App. 114, 987 S.W.2d 764 (1999)

and Baldor Electric Co. v. Jones, 29 Ark. App. 80, 777

S.W.2d 586 (1989).

In the present case, I note that the claimant asserts

that the incisional hernia that she experienced in September

of 2000 occurred as a result of a lifting incident at work. 

Respondents assert that any claim for this injury is barred

by the applicable statute of limitations.  In this regard,

Ark. Code Ann. § 11-9-702(a)(1) provides that a claim for

compensation for an injury shall be barred unless filed with

the Commission within two years from the date of the

compensable injury.  In the present case, the prehearing

information filing contained in Respondents’ Exhibit No. 1
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page 74 represents a preponderance of the evidence in the

record as to when the claimant first filed a claim for an

alleged September 2000 hernia, and this document indicates

that the claim was filed no earlier than November 27, 2002,

more than two years after the claimant asserts the accident

and injury occurred.  Consequently, the present claim for an

alleged September 2000 hernia injury at work is barred by

the applicable statute of limitations.

With regard to the second incisional hernia, which the

claimant asserts occurred at work in November of 2001,

medical reports indicate and persuade me by a preponderance

of the credible evidence that the claimant’s physicians

identified this second hernia no later than May 1, 2001, and

began planning for a repair no later than May 23, 2001. 

Notably, on September 10, 2001, the claimant’s doctor

appears to have tentatively planned to schedule surgery for

October 29, 2001.  Under these circumstances, I am not

persuaded that the claimant experienced a new hernia injury

in November of 2001 as she asserts.  I am also not persuaded

that the hernia which existed prior to November 2001 arose

out or was sustained in the course of the claimant’s

employment with the respondents.
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6. Compensability of allegedly work related April 2002
bilateral carpal tunnel syndrome in the wrists and
alleged gradual onset shoulder injuries.

The claimant’s claims for gradual onset carpal tunnel

syndrome and gradual onset shoulder injuries are governed by

Ark. Code Ann. § 11-9-102 (4)(a)(ii).  For the most recent

discussion on the requirements to establish a compensable

gradual onset injury, see generally Parker v. Atlantic

Research Corp.,     Ark. App.    ,     S.W.3d     (June 30,

2004).

As a threshold matter, I find that the work duties

illustrated at the various work stations in the video

submitted into the record, when considered together,

indicate that the normal work duties in these rotations at

Pilot Knob Cedar Works involved rapid repetitive motion of

the wrists and shoulders.  Moreover, I note that each work

station involved highly repetitive tasks, and based on my

review, the tasks were performed with a greater degree of

rapidity than the tasks at issue in High Capacity Prods. v.

Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998), where the

Arkansas Court of Appeals indicated that repetitive tasks

performed once every fifteen seconds were the best example

of rapid repetitive motion that the Court had seen to date.
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With regard to the claimant’s alleged bilateral

shoulder injuries, I find that the claimant has failed to

establish the existence of shoulder injuries by medical

evidence supported by objective findings.  On the other

hand, I find that the claimant has established the existence

of her bilateral carpal tunnel syndrome by objective medical

findings, specifically the objective electrodiagnostic

studies performed by Dr. Safman and discussed in his May 31,

2002 report.  I further find that the claimant’s diagnosed

carpal tunnel syndrome is the major cause of her need for

medical treatment and any disability she has sustained as a

result of her wrist condition.  In fact, on this record, I

find that the claimant’s bilateral carpal tunnel syndrome is

the sole cause of the disability and need for medical

treatment that she has experienced for her wrists.  Accord

High Capacity Prods. v. Moore, 61 Ark. App. 1, 962 S.W.2d

831 (1998).  

The fundamental issue in the present case is, however,

whether the claimant’s bilateral carpal tunnel syndrome

condition arose out of and in the course of her employment

duties.  For the reasons discussed below, I find that the

claimant has failed to establish by a preponderance of the

credible evidence that her carpal tunnel syndrome condition,
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which apparently first became apparent to her during the

first week of April of 2002, arose out of her employment

duties at Pilot Knob Cedar Works.

The evidence which most persuades me that the claimant

has failed to establish that her carpal tunnel syndrome

condition was caused by rapid and repetitive motion at work

is her employment records which indicate how little she

actually worked leading up to her leaving work for the last

time on or about April 10, 2002.  In this regard, the

claimant’s employment records establish that the claimant

was off work for hernia surgery in November of 2001 and

remained off work continuously during the period until she

returned to work on February 11, 2002.  She worked

approximately one week and was then absent for an additional

14 days after that.  According to Ms. Bourassa, the claimant

was thereafter on light duty until March 27, 2002. 

Furthermore, I am persuaded by the various testimony in the

record that the claimant’s “light duty” was not the normal

work duties indicated in the video, but was at least in some

part, if not exclusively, such things as sweeping and

performing some type of office clerical work.  I find

credible Mr. Jones’ following description of the claimant’s

“light duty” work:
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Basically, office work and just visiting,
piddling, just something to keep her occupied. 
Basically, to keep her an income coming in when
she was having problems.  We try to take care of
our employees.

In light of the extreme amount of time the claimant was

off work shortly before her carpal tunnel syndrome symptoms

appeared, the fact that she was actually performing light

duty and not regular duty when she returned to work for a

brief period in 2002, and in light of the nature of the

light duty work provided to the claimant, I find that the

claimant has failed to establish that her carpal tunnel

syndrome which appeared in April of 2002 arose out of and in

the course of her employment duties with Pilot Knob Cedar

Works.      

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee/carrier relationship existed

at all relevant times.

2. The form contained on page 71 of Respondents’

Exhibit No. 1 should be, and hereby is, excluded from the

record for purposes of deciding the remaining issues of this

claim.

3. The forms contained on pages 72 and 73 of
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Respondents’ Exhibit No. 1 are hereby accepted into the

record, and have been considered in deciding the issues

presented in this claim.

4. Mr. Spencer’s comments beginning on the last line

of page 27 of the hearing transcript and ending on line 7 of

page 29 of the hearing transcript are excluded from the

record for purposes of deciding the issues presented in this

claim.

5. The testimony of Mark Starnes beginning on line 22

of page 109 and ending on line 25 of page 109 and the

testimony of Wiley Jones beginning on line 15 of page 151

and ending on line 24 of page 151 are hereby excluded from

the record and have not been considered in deciding the

issues presented in this case.

6. The claimant has proven by a preponderance of the

credible evidence that she was a “full-time” employee for

purposes of determining her average weekly wage and

compensation rates.

7. The claimant’s present claim for an allegedly work

related hernia sustained in September of 2000 is barred by

the statute of limitations.
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8. The claimant has failed to establish by a

preponderance of the credible evidence that she sustained a

new incisional hernia injury in November of 2001, and the

claimant has failed to prove by a preponderance of the

credible evidence that the incisional hernia which existed

prior to November 2001 arose out of or was sustained in the

course of her employment with the respondents.

9. The claimant has failed to prove by a

preponderance of the evidence that she sustained a

compensable shoulder injury.

10. The claimant failed to prove by a preponderance of

the evidence that she sustained a compensable carpal tunnel

syndrome injury. 

ORDER

For the reasons discussed herein this claim is

respectfully denied in all respects and dismissed. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


