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STATEMENT OF THE CASE

On February 10, 2004, the above-captioned claim came on for a hearing in

Little Rock, Arkansas.  A pre-hearing conference was conducted on January 5, 2004,

and a Prehearing Conference Order was entered that same day.  A copy of the

January 5, 2004, Prehearing Conference Order has been marked as Commission
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Exhibit No. 1 and made a part of the record herein without objection. At the hearing,

the parties confirmed that the stipulations, issues and respective contentions, as

amended, were properly set forth in the Prehearing Conference Order.

The parties initially stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; that the employee-employer-carrier

relationship existed between the claimant, American Interstate Insurance Company,

and either Donnie Pearson or Lockesburg Timber, Inc., on or about June 6, 2002; that

on June 6, 2002, the claimant sustained a compensable injury; and that the

respondents accepted the injury as compensable and paid some medical and

indemnity benefits.  At the hearing, respondents no. 1 & 2 withdrew their

stipulation as to an employment relationship between the claimant and respondent

no. 2, Lockesburg Timber, Inc.  The remaining parties did not object to the

withdrawal of this stipulation.

The parties agreed that the issues to be presented were whether the claimant

is permanently and totally disabled; in the alternative, whether the claimant has

sustained permanent anatomical impairment in the amount of 24% to the body as

a whole, as assigned by Dr. John Sklar, and whether the claimant has sustained

wage loss in excess of the rating assigned by Dr. Sklar; the applicability to this claim

of Ark. Code Ann. § 11-9-113; whether the claimant is entitled to additional medical
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treatment, including psychological treatment; determination of the claimant’s

average weekly wage and compensation rate; and controversion and attorney’s fees.

The claimant contends that he suffered a compensable injury in an

automobile accident while working for one of the respondents; that he sustained

serious head injuries and expects them for life, including sleep disruptions, the

inability to speak and hold conversations, the inability to concentrate and the

inability to be employed; that he is permanently and totally disabled; and that this

claim is not governed by Ark. Code Ann. § 11-9-113, as the claimant has sustained

a physical injury to the head rather than a mental injury or illness as contemplated

by the statute.

Respondents No. 1 and No. 2 contend that the claimant was declared to be

at MMI on July 3, 2003; that the claimant’s compensation rate was paid at $425 but

the correct rate is $313, so there is a credit for the temporary disability overpayment;

that this claim is governed by Ark. Code Ann. § 11-9-113, and that since the claimant

is alleging a mental injury or illness, he is limited to receiving 26 weeks of disability

benefits for that condition; and that the claimant’s condition has not been verified

by any psychiatrist or psychologist and his impairment has not been established by

the Diagnostic and Statistical Manual of Mental Disorders.

Respondent No. 3 contends that Respondent No. 1 is contesting the 24%
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whole body rating of Dr. Sklar; and that there is a disagreement as to the proper

compensation rate.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with Ark.

Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The phrase “mental injury or illness” as used in Ark. Code Ann. § 11-9-113

does not encompass cognitive dysfunctions and impairments caused by

actual physical trauma to the brain. 

4. The claimant has proven by a preponderance of the evidence that his

cognitive dysfunctions and impairments were caused by actual physical

trauma to the brain as a result of his compensable closed-head injury. 
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5. Ark. Code Ann. § 11-9-113 therefore does not govern this claim.

6. The claimant has proven by a preponderance of the evidence that additional

treatment, including neuropsychological treatment, is reasonably necessary

in connection with his compensable closed-head injury.

7. The claimant has failed to prove by a preponderance of the evidence that he

is entitled to permanent partial disability benefits of 5% to the body as a

whole for a cervical strain. 

8. Because additional treatment is reasonably necessary, the claimant remains

in his healing period for his closed-head injury. 

9. Because the claimant remains in his healing period, the issue of permanent

impairment as it relates to the claimant’s closed-head injury is not ripe for

consideration.

10. Because the claimant remains in his healing period, the issue of permanent

and total disability is not ripe for consideration.

11. The claimant has proven by a preponderance of the evidence that at the time

of his injury he earned an average weekly wage of $372.26, entitling him to

a compensation rate of $248 for total disability benefits and $186 for

permanent partial disability benefits. 

12. Respondents Nos. 1 & 2 have controverted this claim in its entirety.
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DISCUSSION

I. History

Prior to his injury the claimant was a log truck driver working for a variety

of logging subcontractors. Most, but not all, of the claimant’s jobs were handled

through Lockesburg Timber, Inc., respondent-employer no. 2. Lockesburg Timber

had contractual obligations to provide lumber to various mills and retained

subcontractors such as respondent-employer no. 1, Donnie Pearson, to harvest the

lumber. The claimant was paid by Lockesburg Timber with funds provided by

Donnie Pearson and the other subcontractors.

On June 6, 2002, the claimant picked up a load of logs from a tract being

harvested by Pearson. On his way to the mill his truck overturned, causing him

multiple injuries including a closed-head injury. The claimant was transported by

helicopter to Wadley Regional Medical Center. A CT scan of his head taken that day

revealed small bilateral subdural hematomas, hemorrhage, and generalized cerebral

edema. The medical records note that the claimant had a “decreased level of

consciousness” and that he became “increasingly combative and agitated.” A

subsequent CT scan, taken June 8, revealed resolving hemorrhage and no

hematomas. The claimant was released from Wadley on June 8.

On July 9 the claimant saw his neurologist, Dr. Brett Dietze, for follow-up
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treatment. Dr. Dietze noted that the claimant’s wife reported the claimant “has had

a lot of problems with concentration and some problems with judgment” as well as

problems with concentration and memory. 

In August the claimant twice returned to the emergency room at Wadley

complaining of headaches and dizziness. An MRI taken August 12 revealed an area

of hemorrhage, and an MR angiogram revealed an aneurysm in the right

pericallosal artery. An MRI taken August 20 indicated the hemorrhage had

resolved. A thoracic aortogram performed August 21 revealed no aneurysm, and

Dr. Dietze later opined that the “traumatic” aneurysm had resolved “without

surgical treatment.” An MRI performed November 6 revealed findings similar to

those of August 20.

Dr. Dietze continued to treat the claimant through 2002 and 2003. On

November 7, 2002, Dr. Dietze recorded that the claimant’s wife was concerned about

“some behavior type problems.” On February 6, 2003, Dr. Dietze recorded, 

His behavior problems have gotten much better.

However, his wife says that he is having frequent dizzy

spells which he describes as effecting [sic] him most

significantly when he leans over and has to extend his

head forward. At this point, I think he is clearly headed

in the right direction, but I am very hesitant to release

him to go back to work and I would like to see him back

in three months to reevaluate him. In the mean time, I

would like to refer him to Dr. Chris Bailey on the basis

of the fact that his wife says that he is having some
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pretty severe sleep disturbance problems. That he is

having violent awakening spells. Other times he is

nearly impossible to arouse and he has some nights that

he doesn’t sleep at all.

A May 6, 2003, note from Dr. Dietze records that the sleep study he had

recommended was denied by the respondent-carrier. He recorded the claimant’s

wife as saying, 

He still has a lot of problems with short term memory

and gets easily frustrated and probably will have some

long term disability from the standpoint of being able to

handle stressful situations and having enough

judgement and insight to perform under stressful

situations. At this point I really have nothing more to

offer from a neurological standpoint.

The claimant saw Dr. John Sklar on July 2, 2003, for assignment of an

impairment rating. Dr. Sklar noted that the claimant’s recovery was and would

probably remain incomplete, but he noted further steps the claimant and his wife

could take to improve his condition. He opined that the claimant reached maximum

medical improvement that day; he assigned the claimant an impairment rating of

24% to the body as a whole, a combination of 20% for the closed-head injury and 5%

for a cervical strain. The rating for the closed-head injury was made from Section 4.1

of the AMA Guides, dealing with the central nervous system.

On July 29, 2003, Dr. Dietze indicated he wanted to refer the claimant to a

neuropsychologist because of his continuing problems with “volatile behavior and
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a lot of difficulty sleeping.” He wrote in a letter that same day to the claimant’s

attorney, “In regard to any restrictions, again, most of Mr. Deason’s issues at this

time are all behavioral and psychological.” 

On October 13, 2003, the claimant saw a neuropsychologist referred by the

respondents, Dr. Judy White Johnson. Dr. Johnson administered a variety of tests,

and in her report noted:

Throughout this examination, Mr. Deason never exerted

effort or attempted to perform. These tests assess a wide

variety of skills both verbal and non-verbal, language,

fine motor, memory, etc., and range from simple to

complex. The pattern of his performance did not vary

and maintained an attitude of apathy and indifference.

He continued to yawn and complain about being up

early and belching loudly. Behaviors demonstrated

during this evaluation were clearly histrionic,

manipulative and attention-seeking.

Due to his test-taking attitude these findings are not

reliable assessment of his current level of functioning.

While he may have impairments, it was not possible to

assess them at this time.

Notably, Dr. Johnson made no recommendation as to whether or not further

psychological treatment was warranted. 

The claimant testified at the hearing. He spoke as if he were having great

difficulty speaking. He spoke in a halting manner, frequently pausing in the middle

of sentences. His speech was slow and deliberate, and he was slow to respond to
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questions. He frequently closed his eyes, squeezing them shut, while attempting to

answer. Notably, none of the medical records note these unique features of the

claimant’s speech as observed at the hearing. He testified that he has problems with

short-term memory and concentration; that he has little grip strength; that he has

dizzy spells and headaches and sometimes falls as a result.

The claimant’s wife testified that his personality has changed dramatically

since the compensable injury. She described her life with the claimant now “like

living with a twelve-year old boy.” She testified that she is frequently unable to

awaken him in the mornings; that he starts tasks and is unable to complete them;

that he exhibits inappropriate, even threatening, behavior; and that he lacks the

stamina to work a full day. 

II. Adjudication

A. Applicability of Ark. Code Ann. § 11-9-113

Benefits for mental illnesses and injuries are strictly limited by statute, both

in terms of the burden of proving such injuries, and in terms of the benefits payable

for them. See ARK. CODE ANN. § 11-9-113. The respondents contend § 11-9-113 is

applicable to this claim, while the claimant maintains it is not. I agree with the

claimant.
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This claim is substantially similar to that of Brock v. Swift-Eckrich, Inc.,

Workers’ Compensation Commission E416557 (Nov. 12, 1997), aff’d, 63 Ark. App.

118, 975 S.W.2d 857 (1998). Like the Brock claimant, the present claimant sustained

a closed-head injury as a result of a work accident;  had numerous objective findings

of injury to the head; suffers cognitive dysfunctions and impairments caused by

actual physical trauma to the brain – in other words, an “organically based”

impairment; has been assigned a permanent impairment rating based on Chapter

4, “The Nervous System,” of the AMA Guides, rather than from Chapter 14 dealing

with mental illnesses; and has been referred for neuropsychological treatment. 

Based on the Commission’s decision in Brock, and the Court of Appeals’

affirmance, I conclude that the phrase “mental injury or illness” as used in § 11-9-113

does not encompass cognitive dysfunctions and impairments caused by actual

physical trauma to the brain. See also Coffman v. Jones Timber Company, Workers’

Compensation Commission E511952 (Aug. 13, 1997). 

The claimant’s treating physician, Dr. Dietze, concluded that the claimant’s

behavior dysfunctions are the result of his closed-head injury and the resultant

physical trauma to the brain. Dr. Dietze wrote on July 29, 2003: 

I do feel that the vast majority of Mr. Deason’s problems

are directly related to his closed head injury. The

objective findings that support this conclusion is the fact

that Mr. Deason was admitted to the hospital with a
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closed head injury on 6-6-02. He later experienced a

delayed hemorrhage which was probably related to a

traumatic aneurysm which has subsequently healed

without surgical treatment, and left him with some

significant problems with behavior dysfunction.

Nothing in the record contradicts Dr. Dietze’s opinion in this regard, and I

find his opinion to be both plausible and persuasive. Given the uncontradicted

opinion of Dr. Dietze, I find that the claimant has proven by a preponderance of the

evidence that his cognitive dysfunctions and impairments were caused by actual

physical trauma to the brain as a result of his compensable closed-head injury.

Therefore, I conclude that Ark. Code Ann. § 11-9-113 does not govern the instant

claim.

B. Additional Treatment

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee.  ARK. CODE ANN. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact.  Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994).

It is true that one doctor opined that the claimant has reached maximum

medical improvement (MMI).  Dr. Sklar opined on July 2, 2003, “I do believe that his
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condition has stabilized and thus, he is at maximum medical improvement.”

Despite his stated opinion that the claimant’s condition had stabilized, Dr. Sklar

predicted that the claimant would “make some gradual slow progress over the next

couple of years toward further recovery.”  Dr. Sklar made several recommendations

to the claimant for further treatment that could improve the claimant’s condition,

including visiting with a psychiatrist. Dr. Dietze was more specific in his

recommendation of additional treatment, writing in his July 29, 2003, letter: “[M]ost

of Mr. Deason’s issues at this time are all behavioral and psychological and his

treatment is out of the scope of anything that I have to offer him [as] a

neurosurgeon.  My plan is to refer him to a neuropsychologist, and I have also

urged him to establish a relationship with a primary care physician.”  Dr. Dietze

added, “I do feel that Mr. Deason will require further treatment by a psychiatric

professional, be it neuropsychologist or psychiatrist.” Dr. Dietze had also

recommended that the claimant undergo sleep therapy, which was denied by the

respondents.

Drs. Dietze and Sklar agree that the claimant needs further treatment for his

compensable closed-head injury. The record contains no evidence that another

doctor has disagreed with their assessment, and I find their recommendations both

plausible and persuasive. I therefore find that the claimant has proven by a
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preponderance of the evidence that additional treatment, including

neuropsychological treatment, is reasonably necessary in connection with his

compensable closed-head injury.

C. Permanent Impairment

Permanent impairment is “any permanent functional or anatomical loss

remaining after the healing period has been reached.” Johnson v. General Dynamics,

46 Ark. App. 188, 878 S.W.2d 411 (1994), citing Ouachita Marine v. Morrison, 246 Ark.

882, 440 S.W.2d 216 (1969).  Any determination of permanent physical impairment

must be supported by objective and measurable physical or mental findings.  ARK.

CODE ANN. § 11-9-704(c)(1)(B).

Dr. Sklar assigned the claimant impairment ratings of 20% to the body as a

whole for the claimant’s closed-head injury, and 5% to the body as a whole for a

cervical strain, which combined produce a total rating of 24%.  The two ratings will

be considered separately herein.

Cervical Strain

Dr. Sklar’s mention in his July 2, 2003, letter of a cervical strain is an anomaly.

I am unable to locate any reference anywhere else in the record to a cervical injury

sustained by the claimant as a result of his accident.  More to the point, I am unable
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to ascertain any objective findings of injury to the claimant’s cervical spine.  CT

scans and x-rays taken shortly after the injury revealed no abnormalities in or

injuries to the cervical spine.  There is no evidence in the record to suggest that the

claimant remains in a healing period for a cervical injury.  Because of this lack of

evidence, and because the record contains no objective findings to support the 5%

rating assigned by Dr. Sklar for a cervical strain, I must find that the claimant has

failed to prove by a preponderance of the evidence that he is entitled to permanent

partial disability benefits of 5% to the body as a whole for a cervical strain. 

Closed-Head Injury

Dr. Sklar assigned the claimant a 20% permanent impairment rating for his

closed-head injury and associated cognitive impairments.  However, as noted above

I find that additional treatment for the closed-head injury and associated cognitive

impairments remains reasonably necessary.  The healing period ends when the

underlying condition causing the disability has become stable and nothing further

in the way of treatment will improve that condition.   Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  Because additional treatment is reasonably

necessary, it follows a priori that the claimant remains in his healing period for this

closed-head injury. 

Permanent benefits may be awarded “after the healing period has been
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reached.”  Johnson v. General Dynamics, supra.  Because the claimant remains in his

healing period, I find that the issue of permanent impairment as it relates to his

closed-head injury is not ripe for consideration. 

Permanent and Total Disability

The claimant has also contended that he is permanently and totally disabled.

However, because he is in his healing period, his disability has not been proven

“permanent.”  Therefore, I find that the issue of permanent and total disability is not

ripe for consideration.

D. Compensation Rate

Truck drivers paid by the mile are considered to be piece-rate workers for

purposes of computing the average weekly wage and corresponding compensation

rate.  Taylor v. Lubritech, 75 Ark. App. 68, 54 S.W.3d 132 (2001).  The compensation

rate of such workers is to be computed by averaging the earnings of the weeks prior

to the compensable injury, dividing that amount by the number of hours required

to do the work, and applying that average hourly wage to a full-time workweek in

the employment. ARK. CODE ANN. § 11-9-518(a)(2).  Though the statute establishes

this formula for calculating the average weekly wage, the Commission is

empowered in exceptional circumstances to determine it by any other method that
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is just and fair to the parties.  ARK. CODE ANN. § 11-9-518(c).

The claimant’s situation is a mixture of various exceptional circumstances.

The statutory formula takes into consideration the number of hours required to do

the work; the record herein contains no evidence by which I may conclude the

number of hours required for this claimant to do his work.  I therefore conclude that

the most just and fair formula for computing this claimant’s wages is to simply

average the claimant’s weekly earnings for the weeks prior to the week of the injury.

Cf. Hunt v. Lovett, Workers’ Compensation Commission E218307 (Sept. 16, 1996)

(logger’s average weekly wage determined by dividing total wages by number of

weeks worked).

The second exceptional circumstance is the question of whom the claimant

worked for, and the related question of which wages should be counted towards the

average.  The claimant contends his employer was Lockesburg Timber, Inc., since

Lockesburg Timber was issuing his paycheck and handling his paperwork, while

respondents nos. 1 & 2 contend that Donnie Pearson was the claimant’s employer.

The record contains evidence establishing the wages paid to the claimant in 2002 by

all logging contractors working through Lockesburg Timber, as well as the specific

wages paid only by Donnie Pearson through Lockesburg Timber.

The claimant initially testified that Lockesburg Timber was his employer.  He
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later acknowledged that he did not know how Lockesburg Timber worked with

subcontractors such as Donnie Pearson.  He also admitted that he considered

himself to be “working” for Donnie Pearson, though he said that Lockesburg

Timber was “the main contractor.”  Both Freddy Marshall and Donnie Pearson

testified that at the time of his injury, the claimant was an employee of Pearson, not

Marshall.  They agreed that at the time of the claimant’s injury, Pearson was

working as a subcontractor for Marshall.  Pearson testified that he carried workers’

compensation insurance coverage, and it was his expectation that the claimant’s

injuries would be covered by his insurance coverage.  Given this evidence, I find

that a preponderance of the evidence establishes that the claimant was an employee

of Donnie Pearson at the time of his injury.

I can find no legal authority to establish that an employee of a subcontractor

is also an employee of the prime contractor.  Similarly, I can find no authority

holding that wages paid by multiple subcontractors/employers through a common

prime contractor should all be considered when computing a claimant’s average

weekly wage.  Indeed, it is well established that wages for concurrent employments,

even where the job duties are similar, cannot be combined for the purpose of

determining benefits. Curtis v. Ermert Funeral Home, 4 Ark. App. 274, 630 S.W.2d 57

(1982).
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Worker’s compensation is governed wholly by statute. See, e.g., International

Paper Co. v. Tidwell, 250 Ark. 623, 466 S.W.2d 488 (1971).  The Commission is

required to strictly construe the statutory provisions of the Workers’ Compensation

Act. ARK. CODE ANN. § 11-9-704(c)(3); Marshall v. Madison County, 81 Ark. App. 57,

98 S.W.3d 452 (2003).  The only provision of the Act placing liability on a prime

contractor for injuries to a subcontractor’s employee is Ark. Code Ann. § 11-9-402,

the relevant portions of which apply only to uninsured subcontractors. Donnie

Pearson is an insured subcontractor. There is no statutory basis for holding

Lockesburg Timber liable for this claimant’s injuries, and the claimant was covered

by a policy of workers’ compensation insurance obtained by Donnie Pearson;

therefore, any wages paid through Lockesburg Timber other than those from

Donnie Pearson should not be counted towards the calculation of the claimant’s

average weekly wage and corresponding compensation rate.

I conclude that the most just and fair way of determining the claimant’s

average weekly wage is to average the wages paid by Donnie Pearson through

Lockesburg Timber and earned by the claimant in the weeks he worked for Pearson

prior to the week of his injury.  Respondents’ Exhibit No. 2 establishes that from

Thursday, April 11, 2002, until Wednesday, June 5, 2002, a period of exactly eight

weeks, the claimant earned wages paid by Donnie Pearson through Lockesburg
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Timber of $2,978.10, an average weekly wage of $372.26. I  therefore find that the

claimant has proven by a preponderance of the evidence that at the time of his

injury he earned an average weekly wage of $372.26, entitling him to a

compensation rate of $248 for total disability benefits and $186 for permanent partial

disability benefits. 

In making this finding, I note the contention of respondents nos. 1 & 2 that

the claimant’s average weekly wage should be adjusted to reflect his cost of doing

business, since the claimant paid for his fuel and supplies out of his own earnings.

I acknowledge that there is precedent for doing so.  See, Hunt v. Lovett, supra.

However, the record contains no evidence by which I can determine precisely what

or how much the claimant’s expenses were, other than Pearson’s speculative guess

that a truck driver such as the claimant could “generally” expect to take home 33%

of his total earnings, and the claimant’s testimony that he would take home up to

$500 per week, inclusive of earnings from all his employers.  Neither party

introduced the claimant’s tax returns into evidence, nor did any party present

testimony as to the amount of the claimant’s specific expenses.  Even if I were to

take the speculative guesses of Pearson or the claimant as proof, there is no evidence

by which I can determine what portion of the expenses are attributable solely to the

claimant’s work for Donnie Pearson.  For me to adjust the claimant’s average
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weekly wage to reflect his cost of doing business would require me to speculate as

to what and how much those expenses were.  This I decline to do, for speculation

and conjecture cannot take the place of proof.  Ark. Dept. of Correction v. Glover, 35

Ark. App. 32, 812 S.W.2d 692 (1991).

AWARD

The claimant has proven by a preponderance of the evidence that additional

treatment, including neuropsychological treatment, is reasonably necessary in

connection with his compensable closed-head injury.  Respondent No. 1 is hereby

directed and ordered to pay benefits in accordance with the findings of fact and

conclusions of law set forth herein.

No indemnity benefits have been awarded herein.   An attorney’s fee may be

awarded only on indemnity benefits owed and controverted.  ARK. CODE ANN. § 11-

9-715.  Therefore, no attorney’s fees are awarded herein.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


