
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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OPINION FILED JULY 21, 2004

Hearing before Administrative Law Judge Cynthia Estes Rogers on April 22, 2004, in Little
Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Silas H. Brewer, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Mark T. McCarty, Attorney at Law, Little Rock, Arkansas.

A hearing was held on April 22, 2004, to determine the compensability of the claim

filed herein.  

The parties stipulated to the existence of the employee-employer-carrier relationship

in January of 2001.  It was further stipulated that the claimant’s earnings were sufficient to

entitle her to weekly indemnity benefits of $230.00 for temporary total disability and $173.00

for permanent partial disability benefits.   

Claimant contends that she has suffered job-related carpal tunnel syndrome,

bilaterally, in both left and right forearms and hands, and that she has been recommended as

a candidate for surgical correction of those conditions.  She contends her injuries are

compensable and seeks payment of her medical expenses, as well as an order from this

Commission, authorizing her to undergo the additional medical treatment to correct these

conditions.  

Respondents controvert this claim, contending that the alleged carpal tunnel

syndrome did not arise out of and in the course of her employment.  Respondents further

contend that the treating physician’s opinion is not stated within a reasonable degree of

medical certainty.
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STATEMENT OF THE CASE

The claimant has been employed by respondent employer since May of 1997 and, at

the time of alleged injury, was employed as a mail clerk for respondent employer.  There is

no dispute that the work claimant performed for respondent employer did entail some lifting

and repetitive motion.  Claimant testified that although she initially felt a burning pain in her

right wrist in October of 2000, she did not report this to her employer until January of 2001.

She was sent by her employer to the Jacksonville Clinic and was seen by Dr. Miriam Morse.

Dr. Morse felt that she might have right carpal tunnel syndrome, recommended no limitation

of duty, but recommended that claimant try a splint and to have an EMG done.  

She was referred to Dr. Charles Schultz for the EMG, which confirmed right carpal

tunnel syndrome, but was assessed as of February 8, 2001, as “no need for surgery” at that

time.  In late February of 2001, she returned to Dr. Morse, complaining of left wrist pain.

She was advised that this was due to an increased left hand use with the right hand being in

a splint.  After completing various tests, reporting varying periods of improvement, and

completing physical therapy, she was referred by Dr. Morse to Dr. Michael Moore, who

recommended a carpal tunnel release.  Although claimant alleges that her “treating

physician” recommends surgery, this recommendation was made only by Dr. Michael Moore,

whom claimant admitted on cross-examination only saw her on one occasion, April 18, 2001.

In a letter written by Dr. Moore, dated July 22, 2002, over one year after claimant’s

sole visit with him, to claimant’s attorney, Dr. Moore opined as follows:

I cannot definitively state that [claimant’s] work activities
would be the primary cause of her carpal tunnel syndrome.
However, if she does perform work that requires significant
or repetitive gripping and lifting, this type of work activity
could aggravate symptoms associated with carpal tunnel
syndrome.  These statements are made within a reasonable
degree of medical certainty. 

[Emphasis added.]
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Upon respondents’ request, claimant submitted to an independent medical evaluation

by Dr. Andrew Markiewitz on June 5, 2001.  Dr. Markiewitz issued an opinion on June 18,

2001, based on this independent medical evaluation, as well as claimant’s medical history

provided to him, in which he opined:

I believe her EMG/NCS shows a mild carpal tunnel syndrome
on the right side and a moderate one on the left side.  I do not
believe they are work-related.  I believe that it is a disease of
life.  She has no significant sensory impact.  Her grip shows
inconsistent effort.  Her Semmes-Weinstein and 2-point
discrimination are normal at 2.83 and 4mm.  This indicates
that she has a progression of her carpal tunnel.  In her age and
weight, it is reasonable that this is a disease of life and not
affected by work.  I also do not believe that her carpal tunnel
syndrome was aggravated by work.  I also do not believe that
moderate compression of her median nerve on the left side
occurred in the last three months.  This is a long-standing
compression. 

I do not believe apportionment is indicated, as I believe this
is a disease of life.  It is more likely to be affected by her
weight and age than it is by her work.     

Regarding future medical care, Dr. Markiewitz opined:

I believe that the claimant would benefit from wrist splints at
neutral.  Instruction on nerve and tendon glides were given to
her at this time as she is in the office.  I believe this will also
improve her situation.  Her discomfort at the wrist with
certain activities is inconsistent with carpal tunnel syndrome.
I would be cautious in recommending carpal tunnel surgery,
as this would presumably not have a very successful outcome
for her.   

The claimant is seeking benefits on the alleged basis that she sustained compensable

carpal tunnel syndrome as a result of her employment.  Claimant contends that her bilateral

carpal tunnel conditions are causally related to the repetitive work activity she was engaged

in at the time the conditions became symptomatic, which was January of 2001 for her right

forearm and hand, and February 2001 for her left.  She contends that respondents should be

required to provide the surgical treatment recommended by her treating physician for her

bilateral carpal tunnel conditions.  Claimant continues to work for respondent employer,

although in a different capacity; she now works as a telephone service representative.  She
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testified that her present activities as a telephone service representative do aggravate her

condition and that she would like to have carpal tunnel release surgery.    

Respondents maintain that although claimant is not required to prove rapid and

repetitive motion in order for a claim for carpal tunnel syndrome to be compensable, the

claimant is not relieved of her burden of establishing a causal connection between the injury

complained of and the employment, within a reasonable degree of medical certainty.

Respondents contend that claimant had not met this burden.   

FINDING OF FACT

Claimant has failed to meet her burden of proving by a preponderance of the evidence

that her carpal tunnel syndrome complaints are compensable.  Specifically, the claimant has

failed to establish a casual connection between her employment and her injury, within a

reasonable degree of medical certainty.   

DISCUSSION

Carpal tunnel syndrome is both compensable and falls within the definition of rapid

repetitive motion; and, therefore, proof of rapid and repetitive motion by a claimant is not

required.  Kildow v. Baldwin Piano, 333 Ark. 335, 969 S.W.2d 190 (1998).  However, a

claimant is not relieved of his burden of establishing a causal connection between the injury

complained of and the employment.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d

900 (2000).  

To sustain a claim for compensation for carpal tunnel syndrome, a claimant is not

required to prove that the syndrome was caused by rapid and repetitive motion, but he or she

must prove the following by a preponderance of the evidence:

(1) that the injury arose out of and in the course of his employment; 

(2) that the injury caused internal or external physical harm to the body that required

medical services or resulted in disability or death; and 

(3) that the injury was a major cause of the disability or need for treatment.  
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See Ark Code Ann. § 11-9-102(4)(A)(ii)(a) and 11-9-102(4)(E)(ii); Crudup v. Regal Ware,

Inc., supra; Stevenson v. Frolic Footwear, 70 Ark. App. 383, 20 S.W.3d 413 (2000); Kildow

v. Baldwin Piano, supra.  

In addition to satisfying the “major cause” requirement, however, a claimant must

also prove a casual connection between his employment and the injury.  Id.   Causation

remains an essential element to be proven by a claimant in order to establish a claim of

compensability. 

Finally, a compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D); Crudup v. Regal Ware, Inc., supra;

Kildow v. Baldwin Piano, supra.  Objective findings are those that cannot come under the

voluntary control of the claimant.  Ark. Code Ann. § 11-9-102(16)(A)(i).  Medical opinions

addressing compensability must be stated within a reasonable degree of medical certainty.

Ark. Code Ann. § 11-9-102(16)(B);  The Arkansas Supreme Court has held that expert

opinions based upon “could,” “may,” or “possibly” lack the definiteness required to meet the

claimant’s burden to prove causation pursuant to § 11-9-102(16)(B), and amount to nothing

more than a statement of theoretical possibility.  Crudup v. Regal Ware, Inc., supra.; Frances

v. Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000).  

In this case, although Dr. Moore used the magic words “within a reasonable degree

of medical certainty” at the end of his opinion, his opinion taken as a whole was nonetheless

speculative and clearly amounted to nothing more than a statement of theoretical possibility.

Dr. Moore opined that he “cannot definitively state that [claimant’s] work activities would

be the primary cause of her carpal tunnel syndrome,” and that “if she does perform work that

requires significant or repetitive gripping and lifting, this type of work activity could

aggravate symptoms associated with carpal tunnel syndrome.”  Simply adding the phrase,

“[t]hese statements are made within a reasonable degree of medical certainty” at the end did

not effectually change the speculative nature of the opinion.  In other words, all his opinion
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stated “within a reasonable degree of medical certainty” was that he could not definitively

state that her conditions were work-related.   

Dr. Markiewitz clearly believes that the claimant’s work did not cause her carpal

tunnel syndrome, but rather, based on her age and weight, that her condition is a disease of

life.  Further, Dr. Markiewitz is of the opinion that claimant would not benefit from surgery.

      As such, the claimant herein simply does not establish by a preponderance of the

evidence that there is a causal connection between her carpal tunnel syndrome and any work

activity in which she was engaged with respondent employer, within a reasonable degree of

medical certainty.    

The above claim is respectfully denied and dismissed.  

IT IS SO ORDERED.

____________________________________
CYNTHIA ESTES ROGERS
Administrative Law Judge


