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Claimant represented by JOSEPH GRAHAM, Attorney, Prescott, Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 25, 2004, in Hope, Arkansas, by

Administrative Law Judge C. Michael White.  A pre-hearing order was entered by Judge White on

April 28, 2004, and was made Commission’s Exhibit No. 1. 

The following stipulations were offered by the parties and are hereby accepted:

1. On November 6, 2003,  the relationship of employee-employer-carrier existed

between the parties.

2. The appropriate weekly compensation rates are $320.00 for total disability and

$240.00 for permanent partial disability.

3. An incident occurred on November 6, 2003, which resulted in the amputation of the

end of the claimant’s thumb.

4. The claimant reached the end of his healing period on December 12, 2003.

By agreement of the parties, the issues to be litigated and resolved at the present time were

limited to the following:

1. Whether the claimant sustained an injury that is compensable under the Arkansas

Workers’ Compensation Law.

2. Whether the claimant’s injury was substantially occasioned by his use of illegal drugs.
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In regard to these issues, the claimant contends that he sustained a compensable injury to

his hand or thumb on November 6, 2003, and is entitled to appropriate benefits for this injury.  He

denies that this injury was in any way substantially occasioned by his use of illegal drugs.

In regard to these issues, the respondents admit that the claimant sustained an  injury to his

hand or thumb, while he was performing his assigned employment duties on November 6, 2003.

However, the respondents contend that the claimant is barred from receiving benefits for this

injury, as it was substantially occasioned by his use of illegal drugs.

DISCUSSION

The central issue in this case is the question of whether the claimant’s injury to his hand or

thumb, on November 6, 2003, is expressly excluded from the definition of a “compensable injury”

by the provisions of Ark. Code Ann. §11-9-102(4)(B)(iv).  This subsection provides:

“Compensable injuries” do not include:

(iv)(a) an injury where the accident was substantially occasioned by the use of
alcohol, illegal drugs, or prescription medication use in contravention of a
physician’s orders;

(b) the presence of alcohol, illegal drugs, or prescription drugs used in
contravention of a physician’s orders shall create a rebuttable presumption
that the injury or accident was substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in contravention of a physician’s
orders;
...

(d) An employee shall not be entitled to compensation unless it is proven by a
preponderance of the evidence  that the alcohol, illegal drugs, or prescription
drugs utilized in contravention of the  physician’s orders did not substantially
occasion the  injury or accident.

The medical evidence presented shows that testing, which was performed immediately after

his accident and injury,  revealed the presence of marijuana metabolites, amphetamines, and

methamphetamine.  In his testimony, the claimant attempts to explain the presence for these

substances in his system.  He testified that he had not actually smoked marijuana at any time in the

months prior to his accident. However, on the Tuesday night prior to the accident (which occurred

at approximately 9:15 on the following Thursday), he was at deer camp with some other individuals.
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He stated that  he was in an enclosed room with individuals, who were smoking marijuana, and was

exposed to a considerable amount of this second hand smoke.  He further testified that on this same

night, one of these individuals “did indeed drop a rock of methamphetamine in my beer.”

After consideration of all the evidence presented, it is my opinion that a preponderance of

the evidence clearly establishes the presence of illegal drugs in the claimant’s system at the time of

his injury on November 6, 2003.  Thus, the statutory presumption that these illegal drugs

substantially occasioned his injury is brought into effect.

To rebut this presumption, the claimant testified that, at the time of his accident,  he was not

experiencing any noticeable effects from these drugs.   In his opinion, the presence of these drugs

played no role in causing his injury.  He testified that the injury occurred when he was using a table

saw to plane  or straighten a board that was to be placed under a window sill. He testified that,

while he was cutting this board, the saw hit a knot hole in the board and “kicked back.”  A splinter

on the edge of the board caught his middle finger and pulled his hand into the saw blade, cutting his

thumb. He also stated that the saw blade had been set up higher than was necessary to cut the

board, but  that he did not realize that the saw blade had been raised, until after the injury occurred.

He further testified that there was no guard on the saw at the time of his accident and injury.   It was

his opinion that had the guard been in place or the saw blade properly set his thumb would not have

been severely cut.

The claimant also offers the testimony of a co-employee, Paul Arnold. Mr. Arnold testified

that he had been around the claimant on the morning of  November 6, 2003 (prior to the injury)

and that the claimant did not exhibit any signs or symptoms from the effects of marijuana,

amphetamines, or methamphetamine.  Mr. Arnold testified that he was also around the claimant on

the previous day and further again observed no indication of impairment or the effects of marijuana

or methamphetamine.  He testified that he was familiar with the signs and symptoms of the effects

of these substances.    He corroborated the  claimant’s testimony that there was no guard on the

saw and that, had there been a guard, it would have prevented any injury to the claimant’s hand or
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thumb.  Finally, he stated that he was the one who had raised the blade on the saw, in order to cut

through the thicker material he was using.

After consideration of all the evidence presented, it is my opinion that the claimant has failed

to rebut the statutory presumption, raised by Ark. Code Ann. §11–9-102(4)(B)(iv)(b).  While the

presence of a guard on the saw may well have prevented the claimant’s injury, this does not mean

that its absence directly caused his injury. It would appear that the severity of his injury would also

have been reduced had he set the saw blade at the proper height (so that it would only slightly

penetrate  the board he was cutting).  However, this, too, did not directly cause his injury.

The claimant should  have been reasonably aware that the saw blade was set higher than

necessary to cut his piece of lumber.  One would reasonably expect an experienced carpenter, such

as the claimant, to check the saw blade before he began cutting in order to make sure that it was

set at least high enough to cut through the piece of lumbar that was to be sawed.  An experienced

carpenter such as the claimant, would also be expected to lower the saw blade (if it were set

unnecessarily high) to avoid any injuries, such as the one that occurred involved here.   

It is obvious that, at the time of injury, the claimant was well aware that the table saw he was

using was unguarded.   One would reasonably expect an experienced carpenter, such as the

claimant, to be particularly conscious of safety when operating this unguarded saw.

However, the claimant indicated, that prior to using his saw, he did not check the height at

which it was set. He testified that he used another piece of wood to push the back of the board into

the saw, but clearly employed no such safety measures to push the side of the board into the rail.

This action would also have prevented his injury.  In fact, he not only used his bare hand to perform

this activity, but clearly placed his hand too  close to the obviously unguarded blade.  The claimant’s

failure to act in such a reasonably prudent manner clearly supports the presumption that his

impairment from the drugs in his system caused his injury.

The evidence presented by the claimant to rebut the statutory presumption is primarily his

own testimony.  I simply do not find this testimony to be sufficiently credible to rebut the statutory
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presumptions.  I find that  his explanation for the presence of the illegal drugs in his system, and his

description of the actual mechanics of the injury to be lacking in credibility.

The claimant’s case is helped little by the testimony of Mr. Arnold. According to his

testimony, the claimant appeared to be the same on the morning of his injury, as he appeared the

entire previous day. This previous day (according  to  the claimant’s testimony) was immediately

following  a night where the claimant had little sleep, inhaled significant amounts of second hand

marijuana smoke, and had “a  rock (of methamphetamine) dropped in his beer.”  One would

reasonably expect, if the claimant’s testimony was accurate, some change in his demeanor between

these two days would be reasonably expected.

In summary, I find that the provisions of Ark. Code Ann. §11-9-102(4)(B)(iv) mandate a

finding that the employment related injury to the claimant’s  right hand or thumb does not constitute

a “compensable injury,” as that term is used in the Act. Thus, the claimant can be awarded no

benefits under the Act, for this injury. His request for such benefits must be denied and dismissed.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On November 6, 2003,  the relationship of employee-employer-carrier existed

between the parties.

3. On November 6, 2003,  the claimant earned wages sufficient to entitle him to

weekly compensation benefits of $320.00 for total disability and $240.00 for

permanent partial disability, should such benefits have been appropriate.

4. On November 6, 2003,  the claimant experienced an injury to his right  hand or

thumb that resulted in the partial amputation of his thumb

5. The claimant has failed to prove by the greater weight of the credible evidence that

this injury constitutes a “compensable injury” within the meaning of the Act.

Specifically, the greater weight of the evidence shows the presence of illegal drugs

in his system, at the time of his injury.  This fact gives rise to the rebuttable
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presumption that his injury was substantially occasioned by  his use of these drugs,

and the claimant has failed to present sufficient credible evidence to rebut this

presumption.

6. The respondents have denied the occurrence of any “compensable injury” to the

claimant’s right hand and thumb and have controverted this claim in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny and

dismiss this claim in its entirety.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


