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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F312284

LONNIE COKER, EMPLOYEE CLAIMANT

DAIRY FARMERS OF AMERICA, EMPLOYER 
LIBERTY MUTUAL INSURANCE COMPANY, CARRIER RESPONDENT #1

BUD DUNCAN TRUCKING,
UN-INSURED EMPLOYER RESPONDENT #2

OPINION FILED NOVEMBER 29, 2004 

A hearing in this case was conducted on September 2, 2004, before ADMINISTRATIVE
LAW JUDGE D. FRANKLIN AREY, III, at Harrison, Boone County, Arkansas.

Claimant was represented by Lamar Porter, Attorney at Law, Little Rock, Arkansas.

Respondent #1 was represented by David C. Jones, Attorney at Law, Little Rock,
Arkansas.

Respondent #2 appeared on his own behalf.

STATEMENT OF THE CASE

A Prehearing Order was filed in this matter on April 13, 2004.  A copy of the

Prehearing Order was admitted into the record as Commission Exhibit #1.

The parties agreed to the following three stipulations at the hearing; they are hereby

accepted:

1.  Claimant’s compensation rate for temporary total disability benefits is $440.00;

the rate for permanent partial disability benefits is $330.00.

2.  If it is found that Respondent #1 is liable for temporary total disability benefits,

those benefits would be due for the period starting on September 18, 2003 and ending on
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April 13, 2004.

3.  Respondent #1 has controverted this claim in its entirety.

At the September 2, 2004 hearing, the parties discussed the issues set forth in the

Prehearing Order.  The parties agreed that the issues to be litigated and resolved are

limited to the following:

1.  What was the relationship between Claimant, Respondent #1, and Respondent

#2?

2.  Did Claimant sustain a compensable injury on September 17, 2003?

3.  Is Claimant entitled to medical benefits?

4.  Is Claimant entitled to temporary total disability benefits?

5.  Is Claimant entitled to an attorney’s fee?

Claimant contends that he is an employee of Respondent #2, an uninsured

employer; that Respondent #2 is a subcontractor to Respondent #1, the prime contractor;

and that under these circumstances, Respondent #1 must provide benefits to Claimant

pursuant to Ark. Code Ann. § 11-9-402.  Claimant seeks benefits from Respondent #1;

Claimant does not seek benefits from Respondent #2.  Otherwise, Claimant contends that

he suffered a compensable injury on September 17, 2003, when he was run over by

Respondent #2's truck.  Claimant requests medical benefits, temporary total disability

benefits, and an attorney’s fee.

Respondent #1 denies liability for benefits to Claimant under Ark. Code Ann. § 11-9-

402.  Among other arguments, Respondent #1 questions its status as a prime contractor,

Respondent #2's status as a subcontractor, and Claimant’s status as an employee.
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DISCUSSION

Claimant sustained physical harm on September 17, 2003, when a truck owned by

Respondent #2 ran over him.  Claimant explained: “I was underneath the truck, and the

brake system failed and run [sic] over me with both sets - both duals on the rear of the

truck.  The truck contained 12,000 pounds of milk.”  Respondent #2 supplied the truck to

Claimant for use in the course of his employment.

Respondent #1 is a cooperative engaged in the business of marketing milk

produced by its members; it enters into contracts with its members to perform this service.

Two contracts are attached to the May 19, 2004, deposition of Elbert Qualls as Deposition

Exhibits #1 and #2; both contain the following provision:

[Respondent #1] is authorized to perform all services in connection with the
hauling, handling and all other aspects of marketing Member’s milk....

Qualls, a field representative for Respondent #1, testified that Respondent #1 engages

independent contractors to haul milk for its members.

The deposition of Steve Davis was also taken on May 19, 2004; Davis is an area

manager for Respondent #1, whose duties include negotiating hauling contracts with

parties such as Respondent #2.  To his knowledge, Respondent #1 does not use its own

employees, trucks, and trailers to haul milk; rather, it engages the services of others to haul

milk.  Davis identified Deposition Exhibit #3, attached to the deposition of Qualls and

entitled “Milk Hauler’s Contract,” as the agreement between Respondent #1 and

Respondent #2 in force at the time of Claimant’s incident.  Among other things, the

contract states:

[Respondent #1] is engaged in the collective marketing of the milk produced
by its member dairy farmers.... [Respondent #2] is an independent contractor
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engaged in the business of transporting unprocessed milk in bulk from dairy
farms to locations designated by [Respondent #1]. [Respondent #1] desires
to engage [Respondent #2] to perform certain transportation services for
designated Members and other milk producers.

The contract specifically provides that:

The parties intend that an independent contractor-employer relationship will
be created by this Agreement. [Respondent #1] is interested in the results to
be achieved, and the conduct and control of the work will lie solely with
[Respondent #2]. [Respondent #2] is not to be considered an agent or
employee of [Respondent #1] for any purpose.  It is understood that
[Respondent #1] does not agree to use [Respondent #2] exclusively.
[Respondent #2] may, at its sole discretion, provide transportation services
to others after providing sixty (60) days prior written notice of same to
[Respondent #1].

Bud Duncan testified on behalf of Respondent #2.  He understood himself to be an

independent contractor, with the freedom to contract with whomever he wanted.  Duncan

hired Respondent #2's drivers; if Respondent #1 had a problem with one of those drivers,

it discussed that problem with Duncan, not the driver.  Duncan testified that he controlled

Claimant’s daily activities.  Duncan confirmed that he withheld taxes from Claimant’s pay

and that he provided the truck that ran over Claimant.

At the hearing, Qualls asserted that Respondent #2 is an independent contractor,

“so he can do whatever he needs to, yes.”  In his deposition, Qualls affirmed his

understanding that Claimant was an employee of Respondent #2, and that Claimant had

no contract with Respondent #1.  Qualls explained that Respondent #2 was given a list of

members to haul milk from; it was Respondent #2's responsibility to arrange a route and

schedule delivery.  Qualls did not inspect any of the equipment used by haulers such as

Respondent #2.  If a member complained about a contract hauler’s employee, Qualls

addressed that complaint to the contract hauler, not the employee.  Qualls further
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explained that contractors such as Respondent #2 laid out their own daily plans; hired and

fired their own drivers; set up their own actual driving route; furnished the vehicles for

transporting the milk; and were responsible for repairs to their own equipment.

In his deposition, Davis also addressed the amount of control that Respondent #1

exercised over Respondent #2.

Q.  And how much control does DFA exercise over the independent
contractors themselves such as Mr. Duncan?

A.  Very limited.  Nothing beyond the scope of that contract.

Q.  As far as you’re aware, who would hire drivers for somebody like Mr.
Duncan?

A.  Mr. Duncan.

Q.  And who would have the authority to fire the drivers such as Mr. Coker?

A.  Mr. Duncan.
...

Q.  Let’s say a member had a problem with Mr. Coker or with just another
driver, for example, when he’s picking up milk late or whatever, who would
it be they would go to to confront that issue?

A.  Mr. Duncan.

Q.  And as far as the order in which the product is picked up on a daily basis,
who sets that up?

A.  Mr. Duncan.

Q.  And we’re using Mr. Duncan synonymously with the actual independent
contractor and the hauler’s agreement is that correct?

A.  Correct.

Q.  And how is Mr. Duncan paid?

A.  Per hundred weight per unit.
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Q.  Not by the hour or anything like that?

A.  No.

Q.  And who furnishes the vehicles for transporting the milk?

A.  The independent contractor.

Q.  Whether or not they get it from another source is irrelevant?

A.  Right.  Yes.

Q.  And did DFA have any control over the actual trucks themselves back in
this particular case?

A.  No, sir.

Q.  And if something was wrong with the truck, who would be responsible to
make the repairs on the truck?

A.  The independent contractor.

Q.  Okay, and who would pay for the repairs on the truck?

A.  The independent contractor.

Q.  And it’s my understanding, you’re not aware of Mr. Duncan hauling for
anyone else in the area, is that correct?

A.  No, sir.

Q.  Okay.  But if he wanted to, was he free to go out and work for other
people?

A.  Yes, sir.

Q.  So he could haul for anyone he wanted to at any point as long as he
abided by the contract and gave you notice?

A.  Yes, sir.

Q.  So he was not contractually obligated just to work for DFA?

A.  Correct.
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Q.  And I believe we’ve already covered this, but under the terms of the
contract, who was supposed to provide the insurance?  Who provides all the
insurance?

A.  The independent contractor.

Q.  As far as workers’ comp coverage, who is supposed to provide that?

A.  The independent contractor.

The dispositive issue in this case involves the relationship between Respondent #1

and Respondent #2.  Ark. Code Ann. § 11-9-402(a) provides that “[w]here a subcontractor

fails to secure compensation required by this chapter, the prime contractor shall be liable

for compensation to the employees of the subcontractor.”  Among other requirements, to

prevail Claimant must demonstrate that Respondent #2 is a subcontractor within the

meaning of the statute.  More specifically, under Garcia v. A & M Roofing, Full Workers’

Compensation Commission Opinion filed February 5, 2004 (F213331), I must determine

whether Respondent #2 is a subcontractor or an independent contractor.

In Garcia, the evidence established that A & M Roofing “is in the business of

acquiring roofing jobs and then selling the jobs to independent contractors for completion.”

These contractors enter into an “Agreement of Independent Labor Contract” with A & M

Roofing.  Even though the opinion states that each roofing job was “sold” to an

independent contractor, the proof in Garcia was that A & M Roofing paid the contractor;

the opinion does not indicate that the contractor dealt directly with A & M’s customer.  A

& M Roofing supplied the roofing materials and nails, but did not supervise the roofing job.

The contractor determined the hours he was to work; supplied his own tools; and assumed

responsibility for taxes, social security contributions, and workmen’s compensation

insurance.  The Commission did not accept the employee’s argument that he worked for



8

a subcontractor of a prime contractor.  The Commission stated:

A review of the evidence indicates that [the contractor] was an independent
contractor.  Therefore, there is no liability on the part of the respondent [A &
M Roofing] for the injuries sustained by the claimant.
...
Therefore, after we consider all of the evidence in the record, we find that the
claimant was employed by an independent contractor.  Therefore, the
respondent [A & M Roofing] is not liable for any benefits associated with the
claimant’s injuries.

Thus, the Commission analyzed the contractor’s status to determine whether he was a

subcontractor or an independent contractor.  The Commission did not determine whether

A & M Roofing was contractually obligated to another for the work being done at the time

of the injury.

The material facts in Garcia are similar to the material facts in the present claim;

therefore, Garcia controls the resolution of this issue.  I note that Garcia is on appeal.  I

also note the following observations by the Arkansas Supreme Court:

By denying the petition for writ of prohibition, we are not endorsing the
apparent finding by the trial court that an independent contractor cannot
occupy the status of a subcontractor.  The status of independent contractor
does differ from that of subcontractor.  At the same time, a subcontractor
may also qualify as an independent contractor that has entered into an
agreement with a prime contractor.

Nucor Holding Corp. v. Rinkines, 326 Ark. 217, 224, 931 S.W.2d 426,       (1996) (citations

omitted).  However, Nucor’s observations appear to be dicta.

Under Garcia, it is Claimant’s burden to prove that Respondent #2 is an uninsured

subcontractor; this burden must be sustained by a preponderance of the evidence.  Garcia,

supra; see Ark. Code Ann. § 11-9-704(c)(2).  “Preponderance of the evidence” means

evidence of greater convincing force; the term does not mean preponderance in amount,

but implies an overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491,



9

496-97, 206 S.W.2d 442,       (1947).  Relying primarily on D. B. Griffin Warehouse, Inc.

v. Sanders, 336 Ark. 456, 986 S.W.2d 836 (1999), the Commission, in its Garcia decision,

looked at factors such as the alleged prime contractor’s control over the alleged

subcontractor, the terms of the agreement between them, the method of payment, and the

existence of certificates of non-coverage.  Other factors which may be considered include

which party supplies the necessary tools to perform the job and whether the parties believe

they are creating the relationship of master and servant.  Garcia, supra.

I find that Claimant has not sustained his burden of proving by a preponderance of

the evidence that Respondent #2 is a subcontractor within the meaning of Ark. Code Ann.

§ 11-9-402(a).  Applying Garcia, it is clear that Respondent #2 is an independent

contractor; therefore, further applying Garcia, Respondent #1 is not liable for workers’

compensation benefits to Claimant.  Respondent #1 did not control the manner in which

Respondent #2 hauled milk; Respondent #2 supplied its own truck; Respondent #2

established its own route and order in which milk would be collected and delivered;

Respondent #1 paid Respondent #2 per unit delivered, not by the hour.  The contract

between the parties specifically states that they intended to create an independent

contractor relationship between Respondent #1 and Respondent #2.

In light of the foregoing, and as compelled by Garcia, I find that Claimant’s claim

must be dismissed.  Because Claimant did not sustain his burden of proving that

Respondent #2 is a subcontractor within the meaning of Ark. Code Ann. § 11-9-402(a),

Respondent #1 cannot be found liable for benefits to Claimant.  Given this finding, it is not

necessary to consider the remaining issues raised by the parties.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulations agreed upon by the parties are reasonable and are approved.

2.  Claimant’s compensation rate for temporary total disability benefits is $440.00;

the rate for permanent partial disability benefits is $330.00.

3.  If it is found that Respondent #1 is liable for temporary total disability benefits,

those benefits would be due for the period starting on September 18, 2003 and ending on

April 13, 2004.

4.  Respondent #1 has controverted this claim in its entirety.

5.  Applying Garcia v. A & M Roofing, I find that Claimant did not sustain his burden

of proving by a preponderance of the evidence that Respondent #2 is a subcontractor to

Respondent #1, within the meaning of Ark. Code Ann. § 11-9-402(a).  Respondent #1

exercised no control over the manner in which Respondent #2 performed its contractual

obligations; Respondent #2 provided its own truck, set its own route, and was paid on the

basis of milk delivered.  The record indicates that Respondent #2 is an independent

contractor; under Garcia, Respondent #1 is therefore relieved of liability for benefits to

Claimant.

6.  Because Claimant specifically sought benefits solely against Respondent #1, and

because this opinion finds that Respondent #1 is not liable for benefits to Claimant, it is not

necessary to determine the compensability of Claimant’s September 17, 2003 injury and

his entitlement to benefits.

ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, this claim is
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respectfully denied and dismissed.

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III
Administrative Law Judge

DFA/ml


