
1

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F302569

SAMUAL COBURN, EMPLOYEE CLAIMANT

L & S CONCRETE COMPANY, EMPLOYER RESPONDENT #1

VALLEY FORGE INSURANCE, CARRIER RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED DECEMBER 16, 2004 

A hearing in this case was conducted on September 20, 2004, before  ADMINISTRATIVE
LAW JUDGE D. FRANKLIN AREY, III, at Searcy, White County, Arkansas.

Claimant was represented by Neal L. Hart, Attorney at Law, Little Rock, Arkansas.

Respondent #1 was represented by Frank B. Newell, Attorney at Law, Little Rock,
Arkansas.

Respondent #2 was represented by David L. Pake, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A prehearing telephone conference was held on this claim on June 22, 2004; a

Prehearing Order was filed in this matter on that same date.  A copy of the Prehearing

Order was admitted into the record as Commission Exhibit #1.

The parties agreed to five stipulations.  Two of the stipulations are set forth in the

Prehearing Order and were confirmed by the parties at the hearing; the remaining

stipulations were agreed to at the hearing.  The stipulations that follow are hereby

accepted:

1.  The relationship of employee-employer-carrier existed at all relevant times.
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2.  Claimant sustained a compensable lumbar injury on January 6, 2003.

3.  Claimant’s average weekly wage at the time of his injury was $604.00.

4.  Respondent #1 controverts Claimant’s entitlement to a morphine pump, a

physical impairment rating of 5% to the body as a whole, and permanent partial disability

benefits for wage earning loss.

5.  Respondent #2 controverts Claimant’s entitlement to any permanent disability

benefits.

At the September 20, 2004 hearing, the parties discussed the issues set forth in the

Prehearing Order.  The parties agreed that the issues to be litigated and resolved are

limited to the following:

1.  Whether implantation of a morphine pump is reasonably necessary in connection

with Claimant’s compensable injury.

2.  Whether Claimant is entitled to permanent partial disability benefits based upon

a permanent physical impairment rating of 5% to the body as a whole.

3.  Whether Claimant is entitled to permanent partial disability benefits for wage

earning loss.

4.  Whether the Second Injury Fund is liable for any permanent partial disability

benefits for wage earning loss that may be awarded to Claimant.

5.  Whether Claimant is entitled to an award of attorney’s fees for controversion.

Claimant contends that the morphine pump recommended by Dr. William Ackerman

is reasonably necessary in connection with his compensable injury.  Claimant further

contends that he is entitled to permanent partial disability benefits based upon a

permanent physical impairment rating of 5% to the body as a whole, and further, that he
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is entitled to permanent partial disability benefits for wage earning loss.  Claimant argues

that both Respondents have controverted his claims, so that he is entitled to an award of

attorney’s fees.

Respondent #1 contends that Claimant’s need for a morphine pump relates to his

1994 surgery or his failed-back syndrome, and not to his compensable injury of January

6, 2003.  Respondent #1 argues that Claimant is not entitled to a permanent impairment

rating because Claimant’s condition is not permanent; further, Respondent #1 questions

the existence of objective findings in support of that rating.  Assuming Claimant cannot

prove entitlement to a permanent impairment rating, Respondent #1 argues that he would

not be eligible for wage loss disability benefits.  If wage loss disability benefits are awarded,

Respondent #1 argues that Respondent #2 should be liable.

Respondent #2 contends that Claimant cannot sustain his burden of proving by a

preponderance of the evidence that he is entitled to a permanent impairment rating.

Assuming that a permanent impairment rating cannot be justified by Claimant, Respondent

#2 notes that he would therefore not be entitled to wage loss disability benefits.  If a

permanent impairment rating is awarded to Claimant, Respondent #2 further argues that

he would not be entitled to wage loss disability benefits because he cannot prove that the

major cause of that disability is the last work injury. 

DISCUSSION

A. Morphine Pump

Claimant sustained an injury on November 9, 1994.

I was there working on the yard with the train there at 3M.  I was flipping a
switch to change the tracks from one side to the other, and the switch was
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stuck.  Then when I put pressure behind it, it released and twisted me as I
went down with it.

This incident resulted in a herniated disc at L5-S1 in Claimant’s back.  The injury was

accepted as work-related; Claimant underwent surgery in December of 1994 to treat his

condition.  His employer and its carrier accepted and began payment on an impairment

rating of 10% to the body as a whole, in addition to paying other benefits.  Claimant

ultimately settled this claim by joint petition.

Claimant visited a chiropractor to address back pain even prior to his November

1994 injury.  After this injury, Claimant continued to receive chiropractic care for low back

pain from 1999 through 2002.  Claimant confirmed that the low back and leg pain from his

November 1994 injury never completely went away.

The parties stipulated that Claimant sustained a compensable lumbar injury on

January 6, 2003; this injury is the subject of this proceeding. 

I was delivering a load of material to Latona.  When I pulled up there to walk
over and get the ticket signed, I went to get out of the truck.  When I stepped
down, I missed the bottom step.  My right foot was still on the top step, and
my left foot went to the ground.
.....

I felt a pull and everything through my back when I missed the step.  I told
the man who was working the scale house when I got there that evening that
I had missed a step when I got out of the truck and told him my back was
hurting.  Then the next morning when I came in, I told him it was hurting
pretty bad, hurting worse than it was the previous evening.  That’s when he
sent me to see the doctor the first time.

Although he regularly sought chiropractic care prior to January 2003, Claimant

distinguished his condition after this second injury from his condition beforehand.  Between

the first and second injuries, Claimant could drive a dump truck; Claimant testified that this

is not possible now.  Further, unlike before the January 2003 injury, Claimant testified that
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“this pain is constant.  It stays with me all the time.”  Claimant understands that he is now

restricted to light duty.

Claimant testified to his course of treatment since January 2003.  As confirmed by

Dr. Scott Schlesinger’s February 5, 2003 letter, Claimant has been treated conservatively

and is not a candidate for surgery.  However, Claimant has not experienced any pain relief

from physical therapy or facet joint injections.  A number of medications are currently

prescribed for Claimant.

Dr. Schlesinger referred Claimant to Dr. Ackerman for pain management.  Dr.

Ackerman examined Claimant on February 10, 2003; he noted the following: “PROBLEM

LIST: 1) Sprain/strain injury, lumbar spine. 2) Status post surgery, lumbar spine.  3) Facet

syndrome.  4) Positive history of smoking cigars.”  As noted, Dr. Ackerman treated

Claimant with physical therapy, facet joint injections, and medications.  Dr. Ackerman’s

April 9, 2003 clinic note states that “[i]njection therapy has not provided this patient with

any relief”; he assessed Claimant as “[s]tatus post surgery of lumbar spine and

sprain/strain injury with failed back syndrome.”  Dr. Ackerman continued to prescribe

medications, including one to treat muscle spasms.

An initial evaluation note dated June 2, 2003 provides Dr. Wayne Bruffett’s second

opinion.  Following examination and a review of Claimant’s medical records, Dr. Bruffett

agreed that Claimant was not a candidate for further surgery.  Dr. Bruffett noted that

Claimant and Dr. Ackerman had discussed a morphine pump.  Dr. Bruffett opined: “I would

think the best thing for him to do would be to try to manage his pain with anti-inflammatory

medications and try to aggressively pursue a stomach and back strengthening program.”

In a clinic note dated June 5, 2003, Dr. Ackerman recorded that he “advised
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[Claimant] that he will need narcotic medications long-term.  His current symptoms are

related to his work-related injury.”  Dr. Ackerman repeated his assessment of failed back

syndrome, and offered the following plan.

It is my medical opinion that [Claimant] should consider a subarachnoid drug
delivery system, which he wants to do.  It is my recommendation that a
placebo-controlled trial be done.  The goal is to enable him to get back to
gainful employment.  I do not feel that he could return to driving a dump
truck.  However, with a reduction in his pain, it is my medical opinion that he
could be eligible for gainful employment.

As state [sic] under the Arkansas Compensation Law, pain is not a
compensable entity.  However, arachnoiditis and degenerative changes
associated post surgery are objective findings.  I do not wish to do a
myelogram at this time to look for objective findings of arachnoiditis.

Dr. Ackerman made similar statements in subsequent clinic notes, including the following

from a clinic note dated October 28, 2003.

[Claimant] does have a post-laminectomy syndrome.  His current complaints
are related to his work-related injury.  It is my medical opinion that he should
have appropriate pain relief with placement of a subarachnoid drug delivery
system.  I feel that this modality is a medical necessity.  His pain intensity
score is 8.  He continues to work.

Dr. Ackerman was deposed on March 23, 2004.  Dr. Ackerman confirmed that

Claimant will need medications for the rest of his life.  After describing the spinal drug

delivery system, or morphine pump, the following exchange occurred:

Q.  Now, do you think that - in your opinion, is that a reasonable and a
necessary form of treatment for this guy in this case?

A.  I think it’s a reasonable form of treatment, you know, being on the fact
that he’s going to need narcotic drugs long term.  But the present drugs
aren’t really providing him with significant pain relief.  And I think it’s a
valuable option for him to be able to increase his activities of daily living,
meaning to do things.  I’ve got people that returned back to work with the
utilization of the pump.

As to causation, Dr. Ackerman testified that Claimant’s preexisting failed back syndrome
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resulting from his December 1994 surgery, combined with his January 2003 incident,

“necessitates the utilization of that device to control his pain.”

Q.  What, in your opinion, is the main cause - the main cause of the need for
the pump, the surgery in ‘94, or the recent accident in ‘03?

A.  I would estimate within a reasonable medical probability, that it would be
60 to 70 percent previous surgery, 30 to 40 percent the second injury.

Dr. Ackerman explained that Claimant’s prognosis “is not good.  He’s going to have pain....”

A medical record review, performed by Dr. J. K. Smelz of the Department of Veteran

Affairs on August 5, 2004, was introduced into evidence by Respondent #1 as its Exhibit

#2.  After summarizing those medical records reviewed, Dr. Smelz opined “within a

reasonable degree of medical certainty that the placement of a morphine pump does not

constitute reasonable and necessary medical care for any injury sustained in the January

2003 accident.”  Dr. Smelz questioned whether Claimant’s January 2003 incident “had any

significant effect,” and further questioned the utility of a morphine pump in this context.  It

should be noted that Claimant testified to not having seen Dr. Smelz, or even knowing who

that person is.

Claimant testified that he understood Dr. Ackerman’s recommendation for

installation of a morphine delivery system in his body.  Claimant testified that he wants this

done: “They say that’s going to stop my back from hurting like it does.”

An employer shall promptly provide for an injured employee such medical treatment

as may be reasonably necessary in connection with the injury received by the employee.

Ark. Code Ann. § 11-9-508.

Medical treatment intended to reduce pain or enable an injured worker to
cope with chronic pain attributable to a compensable injury may constitute
reasonably necessary medical treatment.  In addition, an employer may
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remain liable for medical treatment reasonably necessary to maintain a
claimant’s condition after the healing period ends.

Lewis v. WSD Turner, Full Workers’ Compensation Commission Opinion filed July 12,

2004 (F212623) (citations omitted); see Georgia-Pacific Corp. v. Dickens, 58 Ark. App.

266, 950 S.W.2d 463 (1997).  The employee has the burden of proving by a

preponderance of the evidence that medical treatment is reasonable and necessary.

Patchell v. Wal-Mart Stores, Inc.,       Ark. App.      ,       S.W.3d       (May 19, 2004).

“Preponderance of the evidence” means evidence of greater convincing force; the term

does not mean preponderance in amount, but implies an overbalancing in weight.  Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 496-97, 206 S.W.2d 442,       (1947).

I find that Claimant has sustained his burden of proving by a preponderance of the

evidence that a morphine pump is reasonably necessary in connection with his injury.

Claimant testified to continuing pain following his January 2003 compensable injury; Dr.

Ackerman opined that Claimant’s prognosis includes pain, and that he will need  narcotic

medications long-term.  Dr. Ackerman’s testimony demonstrates that the morphine pump

is reasonably necessary, particularly in light of the failure of other forms of treatment to

address Claimant’s pain.  In addition, Dr. Ackerman’s testimony connects this treatment -

the morphine pump - with Claimant’s compensable injury.  Thus, the morphine pump

recommended by Dr. Ackerman is intended to enable Claimant to cope with the pain

associated with his compensable injury, and therefore constitutes reasonably necessary

medical treatment.  See Lewis, supra.

Although Dr. Smelz questions the need for a morphine pump, I accord greater

weight to Dr. Ackerman’s opinion for two reasons.  First, Dr. Ackerman is Claimant’s



9

treating physician; on the other hand, Claimant testified that he had never seen Dr. Smelz.

Second, at his deposition the parties stipulated that Dr. Ackerman is an expert in his field,

pain medicine; the record does not reflect whether Dr. Smelz has a specialty, much less

what that specialty is.

Respondent #1 argues that Claimant’s need for a morphine pump relates more to

his 1994 surgery or his failed back syndrome, and not to his compensable injury of January

2003.  However, Dr. Ackerman’s testimony establishes that the January 2003 injury is a

factor in Claimant’s need for treatment.  Claimant need not establish that his January 2003

injury is the major cause for his need for medical treatment; rather, it is sufficient if his

January 2003 compensable injury is a factor in his resulting need for medical treatment.

See Williams v. L & W Janitorial, Inc., 85 Ark. App. 1,       S.W.3d       (2004); Ballance v.

K. C. Contracting, Full Workers’ Compensation Commission Opinion filed August 30, 2004

(F204392).  Again, the testimony establishes that Claimant’s January 2003 compensable

injury is a factor in his need for medical treatment in the form of a morphine pump.

B. Permanent Impairment

In the course of his March 23, 2004 deposition, Dr. Ackerman assigned Claimant

an impairment rating.

Q.  I don’t want to blind side you, Doctor.  Any idea of what an appropriate
rating might be, as we sit here, or do we need to ask you that later?

A.  It would need to be asked later.  And it’s not a high rating, obviously.  It’s
a sprain/strain type of injury, and usually, the guidelines are five percent.

Q.  Are you basing that five percent, Doctor, on objective findings?

A.  On the objective findings that he had some degree of muscle spasm on
the examination.
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Dr. Ackerman confirmed that his rating was based upon the American Medical

Association’s Guides to the Evaluation of Permanent Impairment (4th ed. 1993)

(hereinafter “Guides”), and that the major cause of his rating was Claimant’s January 2003

compensable injury.

Dr. Ackerman explained that “[m]ost of the pain is coming from the muscle, the

paraspinous muscle.”  Dr. Ackerman recorded objective findings of pain in Claimant’s facet

joint areas, but did not base his impairment rating on this.

Because there’s nothing in the guidelines that really will give you a number
for a facet syndrome.  The Fifth Edition doesn’t really have it.  Of course, the
Fourth Edition doesn’t. ...  Of course, we’re on the Fourth and there’s nothing
in there really about facet joints.  There’s something in there about instability
or segmental instability of it, but it doesn’t - is that true facet pain or facet
instability?  I mean, we could sit here and argue with ten people that are on
the board to write the guides, and you would probably get eight arguments
either for or against and reason whys and so forth.

Dr. Ackerman observed the Claimant did not have facet pain prior to his January 2003

compensable injury, but “[h]e did have some back pain, and he had some pain in a vertical

direction - his paraspinous muscles or the muscles that run up and down the bones in the

back.”  In the course of his deposition, Dr. Ackerman reviewed some of the chiropractic

reports now in evidence, including a report that referenced muscle spasms in Claimant’s

lumbar region or low back.  Dr. Ackerman agreed that Claimant was being treated for back

pain prior to his January 2003 injury, although he did distinguish the nature or objective of

some of the chiropractic treatment.

Dr. Ackerman clearly based his impairment rating solely upon the objective finding

of muscle spasms.

I say, you know, there’s pain coming from the facet joints.  There has been,
you know, spasm, and I attribute the impairment rating to that only.  Because
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I can’t say, well, here’s the facet syndrome, here’s the AMA guides for facet
syndrome; it’s not in there.  It would have to be extrapolated to segmental
instability, but surgery itself can cause segmental instability....

Dr. Ackerman confirmed that Claimant no longer has the condition that caused his muscles

to spasm; “[h]e’s not really spasming anymore.”  Dr. Ackerman elaborated on this.

Q.  But if I’m understanding you correctly, you’re - 

A.  Five percent is just based on part of the exam.

Q.  The five percent is based on twitching?

A.  Uh-huh.

Q.  But does he still have the twitching, or are you talking about twitching he
had right after the muscle strain?

A.  Within several weeks or several months after I saw him, he had some
twitching.

Q.  I mean, does he have it to this day?

A.  No.  He has tenderness, but not the twitching. ...
.....

Q.  So when you say he has a five percent rating, you don’t really know
whether he has any actual permanent impairment stemming from the
strain/sprain injury?

A.  Correct.

The following exchange occurred near the end of Dr. Ackerman’s deposition:

Q.  Doctor, in your treatment of pain for [Claimant], am I correct in my
understanding that the only objective measurable findings from which the
pain is generated that you were treating, are from the ‘94 surgery?

A.  Well, no, actually both.  I mean, there’s still some - 

Q.  I thought you said there were no longer any objective measurable
findings from the sprain/strain.  In fact, I think that’s what you just testified to.

A.  Correct.  Subjectively he’s still complaining of - 
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Q.  But my question was objective findings.

A.  Okay.  No.

Q.  Of the objective measurable findings for which you were treating him for
pain currently, they are all related to the ‘94 surgery?

A.  Correct.

As noted above, Claimant testified that he continued to receive chiropractic care for

low back pain from 1999 through 2002.  Chiropractic notes prepared by Dr. Tim Bryant

were entered into evidence.  Several of these notes evidence the presence of muscle

spasms; for example, the note for October 9, 2000 states: “Muscle spasms were present

in the lumbar region bilaterally.”  Entries for December 27, 2002; December 30, 2002; and

January 3, 2003 (three days prior to Claimant’s second injury) all note objective findings

of spasm.

There are three statutory requirements to establish an entitlement to benefits for a

permanent impairment.  See Excelsior Hotel v. Squires, 83 Ark. App. 26, 33-34,     

S.W.3d      ,      (2003); Schalski v. Family Cleaners & Laundry, Full Workers’

Compensation Commission Opinion filed March 3, 2004 (E711809).  First, it must be

determined that the compensable injury was the major cause of the impairment at issue.

Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  “Major cause” means more than 50% of the cause.

Ark. Code Ann. § 11-9-102(14)(A).  Second, any determination of the existence or extent

of physical impairment shall be supported by objective and measurable physical findings.

Ark. Code Ann. § 11-9-704(c)(1)(B).  Third, benefits for permanent impairment must be

based on an impairment rating using the American Medical Association’s Guides.  Ark.

Code Ann. § 11-9-522(g); Workers’ Compensation Commission Rule 34.  A claimant must
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prove by a preponderance of the evidence that he is entitled to an award of permanent

physical impairment.  Schalski, supra; see Ark. Code Ann. § 11-9-704(c)(2).

Based upon the record as a whole, I find that Claimant has not sustained his burden

of proving by a preponderance of the evidence that he is entitled to a permanent

impairment rating.  Specifically, without addressing the other statutory requirements, I find

that the record does not establish objective and measurable findings in support of Dr.

Ackerman’s determination of permanent impairment.  Dr. Ackerman cites to Claimant’s

muscle spasms; however, the record very clearly reflects that Claimant experienced these

spasms for quite some time prior to his January 2003 injury.  Stated another way, the

record does not reflect that these muscle spasms are unique to Claimant’s January 2003

compensable injury.

In addition, the muscle spasms identified by Dr. Ackerman were transient in nature,

and do not support the existence of permanent physical impairment.  See Twight v. Mena

Medical Center, Full Workers’ Compensation Commission Opinion filed August 13, 2003

(F102474).  In his deposition, Dr. Ackerman noted that he observed spasms at some point

after Claimant’s January 2003 injury, but that Claimant is “not really spasming anymore”

and that Claimant “has tenderness, but not the twitching” at this time.  When asked “you

don’t really know whether [Claimant] has any actual permanent impairment stemming from

the strain/sprain injury,” Dr. Ackerman responded “[c]orrect.”  And, Dr. Ackerman confirmed

that the objective measurable findings currently being treated all relate to Claimant’s 1994

surgery.  Pursuant to Twight, supra, Dr. Ackerman’s observation of muscle spasms is a

“transient medical finding” that will not support a permanent physical impairment rating.

The evidence of greater convincing force demonstrates that Dr. Ackerman’s
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determination of physical impairment is not supported by objective findings.  Therefore,

Claimant’s request for benefits based upon a permanent physical impairment rating of 5%

to the body as a whole must be denied.

C. Wage Earning Loss

Based upon my finding concerning permanent physical impairment, it is not

necessary to discuss Claimant’s request for benefits for wage earning loss.  Wage earning

loss benefits cannot be awarded in the absence of some percentage of permanent physical

impairment.  See Ark. Code Ann. § 11-9-522(b)(1).

D.  Second Injury Fund Liability

In light of the preceding two findings, it is not necessary to discuss the Second 

Injury Fund’s liability. 

E. Attorney’s Fee

Since Claimant’s compensable injury occurred after July 1, 2001, his request for an

attorney’s fee is governed by the provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  See Ballance, supra.  As amended, the statute does not permit an

award of an attorney’s fee to Claimant.  This opinion only awards Claimant medical

benefits - the morphine pump - pursuant to Ark. Code Ann. § 11-9-508(a).  However, as

amended, Ark. Code Ann. § 11-9-715(a)(1)(B) provides that “[a]ttorney’s fees shall not be

awarded on medical benefits or services,” with an exception not applicable here.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulations agreed upon by the parties are reasonable and are approved.

2.  The relationship of employee-employer-carrier existed at all relevant times.
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3.  Claimant sustained a compensable lumbar injury on January 6, 2003.

4.  Claimant’s average weekly wage at the time of his injury was $604.00.

5.  Respondent #1 controverts Claimant’s entitlement to a morphine pump, a

physical impairment rating of 5% to the body as a whole, and permanent partial disability

benefits for wage earning loss.

6.  Respondent #2 controverts Claimant’s entitlement to any permanent disability

benefits.

7.  Claimant has sustained his burden of proving by a preponderance of the

evidence that his request for a morphine pump is reasonably necessary in connection with

his January 2003 compensable injury.  Other forms of treatment failed to address

Claimant’s pain, for which Claimant will need narcotic medications long-term.  Dr.

Ackerman’s testimony demonstrates that the morphine pump will treat this pain, and that

Claimant’s January 2003 compensable injury is a factor in his need for this treatment.

8.  Claimant did not sustain his burden of proving by a preponderance of the

evidence that he is entitled to a permanent impairment rating of 5% to the body as a whole.

The sole objective findings cited, muscle spasms, do not support the existence of any

permanent physical impairment following the January 2003 compensable injury.  These

muscle spasms very clearly pre-date this injury; further, the muscle spasms are transient

in nature, and had resolved by the time Dr. Ackerman assigned an impairment rating.

9.  Because Claimant is not entitled to some percentage of permanent physical

impairment, wage earning loss benefits cannot be awarded.

10.  Because Claimant is not entitled to permanent benefits, it is not necessary to

discuss the Second Injury Fund’s liability.



16

11.  Claimant is not entitled to an award of an attorney’s fee, because the applicable

statute does not permit such awards on medical benefits or services.

AWARD

Respondent #1 is directed to pay benefits in accordance with the Findings of 

Fact and Conclusions of Law as set forth herein. 

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III,
Administrative Law Judge

DFA/ml


