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STATEMENT OF THE CASE

 A hearing was held on June 8, 2004, in Springdale, Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on April 14,

2003.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 29, 2000, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his left leg

on June 29, 2000.
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4. The respondents accepted and paid a 53 percent rating to

the left lower extremity.

5. All medical expenses have been paid.

6. All temporary total disability has been paid.

7. The claimant is entitled to the maximum compensation rate

for 2000.

By agreement of the parties the issues to litigate are limited

to the following:

1. Is the claimant permanently and totally disabled?

2. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he is permanently and totally disabled as a result of his

compensable left lower extremity injury.  The claimant was

scheduled for surgery as of January 8, 2003, which was denied by

the respondents.  The respondents reversed their determination

after the receipt of the AR-C claim form.  The claimant advised the

respondent’s representative of this contention by letter of

February 21, 2003, without reply.

   In regard to the foregoing issues the respondents contend that

all appropriate medical and indemnity benefits are being paid with

regard to this matter.  The claimant has not established

entitlement to permanent and total disability benefits.  Vocational

retraining has been provided to the claimant in an effort to return

him to the work force.  Wage loss disability is not an issue.  The

respondents further contends that the claimant has a scheduled

injury and that under Section 11-9-521G that the claimant is not
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entitled to any permanent disability benefits above and beyond his

impairment rating since he has a scheduled injury and it is not a

bilateral extremity injury.

The documentary evidence submitted in this matter includes the

Commission’s pre-hearing order marked Commission’s Exhibit No. 1.

The claimant submitted medical information marked Claimant’s

Exhibit No. 1.  The respondents submitted medical information

marked Respondents’ Exhibit No. 1 and non medical marked

Respondents’ Exhibit No. 2.  All these exhibits were admitted

without objection.

 DISCUSSION

The claimant testified that he was 52 years old, had left

school in the tenth grade and acquired a GED in 1974.  The claimant

testified that as a result of heart problems he was turned down for

military service.  The claimant testified that his heart problems

have been diagnosed as a heart murmur and he has never had any

restrictions or limitations as a result of this condition.

The claimant testified that after he left high school and was

turned down by the service, he stayed at home and worked for

McDonalds and then did odd jobs.  The claimant testified that he

worked on a dock loading and unloading trucks and then at age 21 he

started truck driving.  The claimant testified that for the past

twenty-five years he has worked for probably five or six different

companies driving trucks cross country.  The claimant testified

that besides sitting for long hours driving, a driver is also
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required to crawl all over the truck for inspection as well as to

secure loads and to maintain the truck.  

The claimant testified that on June 29, 2000, while working

for the respondent he had just finished securing a load on his

trailer and was climbing down off the truck.  The claimant stated

that he stepped down, twisted and fell on his left side.  The

claimant testified that he broke several bones in his foot and leg

and was taken by ambulance to the hospital where he began medical

treatment and underwent surgery.  The claimant testified that he

was in the hospital approximately one week and in the rehab center

another three weeks before he was flown home to North Carolina.

The claimant testified that at the time he was released to fly home

to North Carolina, he still had a hole in his leg right below his

knee, therefore, he was sent to his sister’s home where he had

nursing care twice a day to change the dressings as well as to have

rehabilitation and someone to help with his daily care.  The

claimant testified that after about three weeks his knee got

infected and he was referred to a neurosurgeon.  The claimant

testified that he was admitted to the hospital and was hospitalized

for a six-week period of time in isolation due to a Mercer strep

infection which is highly contagious.  The claimant testified that

due to the severity of this infection and his treatment process, he

nearly lost his leg and had to undergo rehabilitation to learn to

walk again.  The claimant testified that he required the use of a

wheelchair for a long period of time and now uses a cane to aid him

with walking about 90 percent of the time.  The claimant testified
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that he also has a brace which he wears when he is to be out for

extended periods of time like for grocery shopping, noting that it

gives him stability.  The claimant testified that as a result of

all of his leg problems he has developed bad calluses on the bottom

of his feet which hurt because of the way he has to walk and that

his hip and back hurt when he walks.  The claimant testified that

standing is a problem because he has to put all of his weight on

his right leg.  The claimant testified that he cannot do bending.

The claimant testified that in March 2001 Dr. Zettl assessed

him with a 53 percent permanent impairment rating to his left lower

extremity.  The claimant testified that the respondent began paying

permanent partial disability benefits and also employed a

vocational rehabilitation specialist to try and determine if there

were jobs which he would be able to do.  The claimant testified

that he no longer was able to climb into his truck nor could he use

a clutch so truck driving was not an option.  The claimant

testified that the lady working with him was Dawn Ellis and she

recommended that he go to employment security and apply for work

which he did.  The claimant testified that employment security

would let him register but since he had no release from his doctor,

they would not place him on any jobs.  The claimant testified that

Ms. Ellis then identified other jobs which he followed up on.  The

claimant testified that one of these jobs was a shipping receiving

manager that required a lot of lifting which he was unable to do.

The claimant testified that he then refocused his thinking and

determined that he would need to have retraining in order to gain
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employment.  The claimant stated that he took placement tests at

Carteret Community College in hopes of going into computer work.

The claimant testified that his English scores were so low he was

to be placed in a remedial class before he could begin his computer

classes.  The claimant agreed that at this point Ms. Ellis was

removed from his case.  The claimant testified that he had

difficulty attending school in that sitting at the desk cut off the

circulation in his leg and his leg would swell.  The claimant

testified that he needed to get up and move around to alleviate

this problem.  

The claimant testified that his symptoms have remained the

same and in fact have worsened in that he has continual swelling in

his leg.  The claimant testified that he is not able to get up and

down steps as he once could and that his right leg is painful

because he has to use it for complete support when going up and

down steps as well as rely on it completely when bending.  The

claimant stated, “My back, my hip, the leg itself and my ankle is

in constant pain now.”

The claimant testified that he now has been assigned a new

rehabilitation specialist.  The claimant stated that Rosie Pasour

met with him and it was he understanding that she was to review his

case as far as the medical goes and see if he is eligible for any

type of job.  The claimant agreed that Ms. Pasour has met with him

as well as his doctor to determine if he was eligible for any king

of job.  The claimant testified that Ms. Pasour recommended that he

undergo a functional capacity evaluation but this test was never
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administered.  The claimant testified that he understood his

restrictions to be to avoid steps, crawling, restrict the use of

vehicles, in that he must have an automatic shift and one which is

easy to get in and out of.  The claimant testified that he also has

a balance problem and if jostled will lose his balance.  The

claimant testified that he has a ten-pound lifting restriction and

he cannot bend down to pick anything up off the floor.  The

claimant testified that he received a letter from Ms. Pasour after

her meeting with Dr. Zettl indicating that his case would be

closed.  The claimant testified that Ms. Pasour did not recommend

any job placement for him or vocational training.  

The claimant testified that he can walk about a tenth of a

mile or less and he can set for about thirty to forty-five minutes

at a time.  The claimant stated that after that his leg starts

hurting and then it starts throbbing.  The claimant testified that

he has some fibrosis which restricts what kinds of medications he

can take and he cannot squat, bend, crawl or climb stairs.  The

claimant testified that he has applied for and is currently drawing

social security disability.  

On cross examination, the claimant testified that he could

read and write and did not have problems doing the paperwork when

he was driving.  The claimant agreed that he was also able to take

care of his own business and finances.  The claimant agreed that he

is somewhat computer literate indicating his knowledge comes from

what he was able to teach himself.  The claimant testified that he

does not know what work processing is and is not familiar with
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anything like that.  The claimant testified that he sought out a

program at the community college and was approved for the program

but first he had to complete the remedial English class which he

was unable to do.  

The medical records set forth and the claimant has testified

that he sustained a comminuted intra articular proximal fracture

which was initially treated by Dr. Kresge at the Providence

Hospital in Sandusky, Ohio.  The medical records set forth that the

claimant underwent open reduction internal fixation noting that

this procedure was done through a Mercedes star incision in order

to gain adequate access to the proximal tibial.  The medical

records set forth that the claimant underwent extensive medical

treatment and experienced several complications, some life

threatening.  The claimant’s treating physician writes on August

22, 2000, that he has discussed with the claimant the seriousness

of his wounds and expressed that he is certainly at risk of losing

his leg if things do not improve.  Additional surgery was

recommended as well as close medical management in order to save

the claimant’s leg.  The medical records set forth that the

claimant underwent extensive follow up as well as rehabilitation

care following this surgery.  On January 24, 2001, Dr. Zettl

assessed the claimant with a 53 percent impairment rating to his

left lower extremity due to his compensable injury.  Dr. Zettl

continued to treat the claimant for his continuing complaints of

pain and associated medical problems resulting from his compensable

injury.  Due to instability, the claimant was fitted with a brace
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on July 6, 2001.  Dr. James Craigie writes on March 13, 2002, that

due to the claimant’s compensable injury and his extensive medical

treatment for his injury he has been unable to work or even able to

commute to a job.  The doctor sets forth that the claimant’s

medications have impaired his ability to drive and concentrate and

his restrictions have and continue to prevent him from working.  On

January 8, 2003, the claimant underwent a resection of an exostosis

on his left patella.  On follow up dated January 16, 2004, Dr.

Zettl notes that the claimant is doing quite well considering the

magnitude of his problems.  The doctor notes that the claimant is

ambulatory without assistive devises but he is experiencing chronic

pain.  The doctor writes that the claimant is off all medications

due to a chronic liver condition, noting that the claimant needs to

be careful with regard to medications that have any liver toxicity.

Dr. Zettl writes that the claimant is not capable of doing anything

that would require much ambulatory activity and certainly could not

do any climbing.  Dr. Zettl writes on February 13, 2004, that the

claimant has a very severely compromised functional capacity in his

left leg due to the knee problems.  The doctor notes that the

claimant essentially has no patella tendon although he is able to

walk without a brace as long as he is using a cane in his right

hand.  The doctor notes that the claimant is at high risk of

falling because of the abnormal mechanics of his knee and that he

has a rather severe intra articular changes radiologically related

to the old fracture and certainly from a radiographic standpoint as

post traumatic arthritis of the knee.  Dr. Zettl notes that
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fortunately from a symptomatic standpoint it has not been that bad,

however, over time he is certain it will worsen and consideration

will be given to reconstructive procedures, noting that any major

surgery of his knee would be fought with considerable risk.  Dr.

Zettl notes that the claimant is not capable of returning to the

type of job he previously performed and additionally he is not

capable of doing any lifting, noting that any standing or walking

that he does requires the use of a cane and if he does not use his

cane he is at significant risk of falling or having the left leg

collapse due to the absence of the patella tendon.  

Rosie Pasour, a vocational case manager for Rehabilitation

Management, Inc., filed a report on February 16, 2004, concerning

the claimant.  Ms. Pasour’s report sets forth that with the

claimant’s permission she visited with Dr. Zettl concerning the

claimant and he confirmed that his note indicated that the claimant

had a permanent impairment rating of 53 percent to the lower

extremity.  Ms. Pasour sets forth that the doctor stated that he

did not think that the claimant would be able to get  a job because

he would have to have a completely sedentary job that required no

lifting.  Dr. Zettl reported to Ms. Pasour that the claimant has

good days and bad days and there are days when he cannot go at all.

Dr. Zettl was asked if the claimant could work full time at a

sedentary job and he responded that he did not think so.  Ms.

Pasour sets forth that Dr. Zettl would not recommend a functional

capacity evaluation for the claimant because it would be too

dangerous for him to participate in such an evaluation.  Ms. Pasour
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writes that it appears that return to work will be difficult for

the claimant given his physical restrictions and his level of

education.  Under recommendations, Ms. Pasour noted that she had

completed her task assignment and was closing the file as directed.

In response to a letter received by him from Rosie Pasour, Dr.

Zettl responded on March 3, 2004, that the claimant could return to

work at a sedentary job that required no lifting but that he was

not capable of working a full time job consisting of forty-hours a

week.  Dr. Zettl recommended that the claimant could work five

hours a day, five days a week.

After a review of this entire record, I find that the claimant

has proven by a preponderance of the evidence that he is

permanently and totally disabled as a result of his compensable leg

injury.  Although the claimant is a very articulate man with

skills, his limited education and extensive medical problems

prevent him from being employable.  Dr. Zettl has clearly set

forward that in his opinion the claimant is not capable of full

time employment and that even if he could find a sedentary job that

required no lifting, he could only perform this job five hours a

day, five days a week.  The medical records also set forth that the

claimant is most likely to require extensive medical treatment in

the future for his leg problems.  Based on the claimant’s age,

limited transferable job skills, limited education and extensive

medical restrictions and problems, I find that this claimant is

permanently and totally disabled.
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FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 29, 2000, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his left leg

on June 29, 2000.

4. The respondents accepted and paid a 53 percent rating to

the left lower extremity.

5. All medical expenses have been paid.

6. All temporary total disability has been paid.

7. The claimant is entitled to the maximum compensation rate

for 2000.

8. The claimant has proven by a preponderance of the evidence

that he is permanently and totally disabled.  See discussion above.

9. The respondents should pay permanent and total disability

to this claimant as a result of his compensable injury.

10. The respondents have controverted whether this claimant is

permanently and totally disabled.

11. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he is permanently and totally disabled.  Therefore, the

respondents should pay permanent and total disability to this

claimant from the date of the end of his healing period.
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The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


