
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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LITTLE ROCK CRATE & BASKET COMPANY, 
EMPLOYER RESPONDENT

AIG CLAIM SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED MAY 13, 2004

Matter submit ted before Chief Administrative Law Judge David Greenbaum on
April 19, 2004, at Lit t le Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Gary Davis, Attorney-at-Law , Litt le Rock,
Arkansas.

Respondents represented by Mr. John P. Talbot , Attorney-at-Law, Pine Bluff ,
Arkansas.

STATEMENT OF THE CASE

The above-captioned claim comes on for considerat ion based upon a

stipulated record.

A prehearing conference was conducted in this claim on March 24,

2004, and a Prehearing Order w as f iled on said date.

The Prehearing Order ref lects that the employment relat ionship existed

betw een the part ies at all relevant t imes, including May 29, 2002; that the

claimant sustained a compensable injury to his right lower extremity on said

date; that he earned suff icient  w ages to entit le him to compensation rates of

$179.00 per week for temporary total disability and $119.00 per week for
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permanent partial disability; that  respondents paid appropriate medical and

related treatment , together w ith appropriate indemnity benefit s, to date; and

that  the only immediate issue presented for determination concerned

respondents’  refusal to comply w ith claimant’s discovery request that

respondents provide him w ith a copy of  it s safety invest igation report w hich,

admit tedly, respondents had failed and/or refused to provide, to date.

After much discussion, it  w as agreed that an evidentiary hearing w as not

necessary for this limited issue, and that  the dispute could be resolved based

upon the aforementioned stipulat ions of  fact , together w ith legal briefs.

The claimant  w as directed to f ile a Motion to Compel, together w ith a

brief  in support of his Motion.  Respondents w ere granted tw enty (20) days to

respond to the Mot ion, as w ell as submit  it s response brief , at w hich t ime the

issue w ould be submit ted for determination on the record.

Subsequent to the prehearing conference, respondents’  attorney advised

that  the Prehearing Order ref lected a temporary total disability rate of $179.00

per w eek and a permanent part ial disability rate of  $119.00; how ever, that

respondents actually st ipulated to an average w eekly w age of $179.00 and a

compensation rate of $119.00 per week for temporary total disability and

permanent partial disability.  Claimant’ s attorney agreed with the st ipulation.

By letter dated April 24, 2004, claimant’s attorney amended the

previously f iled claim to include the issue of “ safety violation” .  Claimant
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reserved the right  to pursue any and all addit ional issues.  Claimant attached a

Motion to Compel, a Brief in Support of  Claimant’s Mot ion to Compel Discovery

Responses, as w ell as a copy of a Request for Product ion of Documents and

Respondents’  Response to Request for Production of  Documents.

The claimant contends, in summary, that respondents’  refusal to provide

the requested invest igation report  of  “ Environmental Safety and Compliance,

Inc.”  is unsupportable.  Claimant  maintains that  the Workers’ Compensation

Commission Rule 16, w hich prohibits discovery w hen benefits have not been

cont roverted, does not  apply because respondents have specif ically

controverted the allegation of possible safety violation, and that the requested

report is necessary to properly prosecute a safety violat ion hearing.  It  w as

further pointed out that  the requested invest igative report could potent ially lead

to conclusions or other evidence relevant  to a third-party claim beneficial to

both part ies.

In it s response to claimant ’s Mot ion to Compel, respondents contend that

the claimant  has no standing to assert  a claim for safety violation; that the

Motion is based entirely upon a claim that the claimant is not entit led to bring,

and respondents continue to object  to claimant’s request for production of

documents.

The record in this case is composed solely of  the Prehearing Order f iled

March 24, 2004, together w ith correspondence and pleadings submit ted by the
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part ies subsequent to the March 24, 2004, prehearing conference.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. On May 29, 2003, the claimant  sustained a compensable injury to his

right low er extremity w hich arose out of and during the course of his

employment w ith Lit t le Rock Crate & Basket Company, at w hich t ime he

earned suff icient w ages to entit le him to a compensation rate of

$119.00 per w eek for temporary total disability and permanent part ial

disability.

3. Respondents have paid all appropriate benefits to w hich the claimant is

ent it led, to date.

4. Respondents have not cont roverted any workers’  compensation benefits,

to date.

5. The claimant is not entit led to discovery documents previously

requested.

DISCUSSION

Commission Rule 16 provides:

Depositions may be taken and discovery had by any party after the claim has
been controverted in accordance with the statutory provisions and rule of civil
procedure relating to civil act ions in the Chancery and Circuit  Courts of this
State, unless the part ies agree otherw ise.
Prior to the t ime a case has been cont roverted, for good cause and upon
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application of  either party, the Commission may order the deposit ions of  any
party or w itness to be taken and any other discovery procedure.

The Commission may, at any t ime after a case has been heard by an
Administrative Law  Judge or the Commission, order the taking of evidence by
deposit ion or otherwise, especially w hen this procedure w ill expedite the
submission of the case for decision by the Commission.

At the prehearing conference, it  w as agreed that respondents had not

controverted claimant’ s entit lement to any benefit s, to date.  By let ter dated

March 24, 2004, claimant amended his claim to include the issue of  safety

violation; f iled a Mot ion to Compel; together w ith a Brief in Support of

Claimant’s Mot ion to Compel Discovery Responses, arguing that since

respondents w ere not stipulating that a safety violation occurred, they w ere

specif ically cont roverting that  allegat ion, therefore ent it ling claimant to the

discovery request .

In response, respondents properly point  out that the claimant has no

standing to asset a claim for safety violation cit ing Vit t it ow  vs. Central

Maloney, Inc. , 69 Ark. App. 176, 11 S.W.3d 12 (2000).  

Violations of  safety provisions are set  out in Ark. Code Ann. §11-9-503

w hich provides:

(a)(1)    Notw ithstanding any other def init ion of extra-hazardous employer as
provided by §11-9-409(c), any employer who fails to utilize the consultat ive
safety services available through the Department of Labor, it s own insurance
carrier, or a private safety consultant shall be identif ied as an extra-hazardous
employer if  it  is established by a preponderance of the evidence that an injury
or death is caused in substant ial part by the failure of the employer to comply
w ith any Arkansas statute or off icial regulat ion pertaining to the health or
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safety of  employees or fails to follow  safety consultant recommendations.

(2)    When so not if ied, the employer shall comply w ith §11-9-409(c)(2)-(8).

(b)    Provided, if it is established by a preponderance of the evidence that  the
employee is injured as a result  of the employee’s violation of the employer’s
safety rules or instruct ions, the provisions of this section shall not apply.

Respondents argue that an administrative law  judge has no jurisdict ion

to determine safety violations and, therefore, the Mot ion to Compel should be

denied.  While I respectfully disagree w ith respondents’  assert ion that  a

Commission administrat ive law  judge lacks jurisdict ion to determine safety

violations, I agree that it is the Commission’s Health & Safety Division which

ident if ies extra-hazardous employers and assesses Civil Penalt ies pursuant to

A.C.A. §11-9-409 under our Rule 32 Program.

There may be public policy considerations w hich w arrant  respondents’

cooperation in furnishing to the claimant any investigat ive reports made by its

private health and safety consultant , Environmental Safety and Compliance,

Inc.; how ever, the claimant has failed to state any valid grounds w hy this

Administrative Law  Judge should compel such discovery.  Claimant’s argument

that  the discovery information might be relevant to a possible third-party claim

w hich could possibly be beneficial to both part ies is, likew ise, not  grounds to

compel the production of the document.

The claimant is not w ithout remedy.  The claimant may request

assistance from OSHA to determine w hether said Agency has previously
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invest igated the injury and/or w ishes to investigate the injury, and it is my belief

that OSHA’ s findings may be available under  Freedom of  Information.

I am furnishing a courtesy copy of this Opinion and Order to the head of

the Commission’s Health and Safety Division to determine w hether this

employer has implemented, or should be required to implement, an accident

prevention plan and/or w hether civil penalt ies are appropriate against said

employer.

In view  of the foregoing, it  is hereby determined that claimant’s Motion

to Compel should be, and it  is, hereby denied and dismissed.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                                 
Chief Administrat ive Law  Judge                  


