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STA TEMENT OF THE CA SE

A hearing w as conduct ed September 10 , 2004, to determine w het her the

claimant  is ent it led to addit ional w orkers’  compensat ion benef its.

A  prehearing conference w as conducted in this claim on A ugust  18 , 2004 ,

and a Prehearing Order w as f iled on said dat e.  A t  the hearing, the part ies

announced that  the st ipulat ions,  issues, as w ell as their respect ive contentions

w ere properly set  out  in t he Prehearing Order.  A  copy of  the Prehearing Order

w as int roduced as “ Commission’ s Exhibit  1 "  and made a part  of  the record

w ithout  object ion.

It  w as st ipulated that the employee/employer relat ionship existed at all
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relevant t imes, including January 18, 2002; that the claimant sustained a

compensable back injury on said date; that he earned sufficient wages to entitle him

to compensation rates of $399.00 per week for temporary total disability and $299.00

per week for permanent partial disability; that respondents have paid appropriate

temporary total disability, to date, as well as a five percent (5%) whole body

impairment assigned by Dr. Rebecca Barrett-Tuck; together with various medical and

related expenses, including an initial evaluation by Dr. Edward Saer pursuant to a

change of physicians Order filed March 19, 2004; and that respondents have

controverted claimant’s entitlement to additional medical treatment. 

By agreement of  the parties, the primary issue f or determinat ion concerned

respondents’ responsibility for additional diagnostic testing and treatment.

Claimant  contended, in summary, that he was entitled to additional

diagnostic studies recommended by his authorized, treating physician, Dr. Ed Saer,

together with any future treatment recommended by Dr. Saer following completion

of the recommended MRI studies.

The respondents contended that it has paid all appropriate benefits and that

the additional MRI tests is not reasonably necessary in relation to the admitted injury.

The claimant  w as the only lay w itness to t estif y.  The record is composed

solely of  the transcript  of  the September 10, 2004, hearing containing several

medical exhibits.
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3 . The claimant  has established, by  a preponderance of  the credible

evidence, that  he is ent it led to repeat  diagnost ic studies, specif ically, M RI

studies recommended by his authorized t reating physician, Dr. Edw ard H.

Saer, III, to determine w hether addit ional t reatment  is reasonably

necessary.

4 . Addit ional issues not  addressed herein are specif ically reserved f or f urt her

determinat ion.

DISCUSSION

The facts in this case are uncont roverted.  On and before January 18 ,

2002 , the claimant  w as employed by respondent  to perform general plant

maintenance, as w ell as w elding and fabricat ion.   On January 18 , 2 002, w hile
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lift ing a f rame made of  angle iron and placing it on a table to be w elded, the

claimant  felt  a pop in his back at w hich time he experienced pain, radiat ing dow n

his right  leg.  The claimant  prompt ly report ed the injury to his supervisor, M ark

Lloyd,  at w hich t ime an accident  report  w as f iled out and the claimant  w as sent

to the company doctor, Dr. Roger Troxel.  The claimant t est ified that he has not

returned to gainful employment since his admit ted injury.  The  claimant has been

examined and evaluated by numerous physicians, and has undergone extensive

testing and treatment, as w ill be set out further below .  

A lthough the part ies agreed that  the issue concerned respondents’

responsibility for addit ional diagnost ic test ing and t reatment ,  it  must  be noted

that  no treatment  has been current ly recommended.  As ref lected by the medical

report s, at  one t ime further t reatment w as recommended; how ever, f or some

unexplained reason, w as never carried out .  Rather,  follow ing an ext ensive

interrupt ion in medical services, the claimant  requested and obtained approval to

change t reating physicians to Dr. Edw ard Saer, an orthopedic surgeon w ith t he

Arkansas Spine Center in Sherw ood, A rkansas.  Dr. Saer review ed previous

diagnost ic studies, conduct ed a physical examinat ion on April 22 , 20 04 , at

w hich t ime he recommended repeat ing the MRI films to see if  there w ere any

changes that  w ere not  apparent  on the original studies.   Respondent s

cont roverted the recommended testing, as w ell as any f urther t reatment , w hile
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acknow ledging that  the proposed MRI w as the only “ t reatment”  recommended,

maintaining that  it  w as not  reasonably  necessary in relat ion to t he adm it ted

injury.  (Tr.5 -8)

M EDICAL HISTORY

The record ref lects that  the claimant  sustained a prior cervical injury in

June, 1989, f or w hich he w as treated by Dr. Rebecca Barrett -Tuck w ho has also

been one of  his primary t reat ing physic ians for t he w ithin claim.   There is no

medical evidence of  record follow ing the claimant’ s discharge by Dr. Tuck on

June 15 , 1 989, and her neurosurgical consultat ion conducted on June 28 , 2002.

I feel compelled to point  out  that  although prior to seeing Dr. Tuck on June 28 ,

2002 , the claimant  had previously  been examined and t reated for his injury  by

both the company physician and his f amily doct or, Darlene Antosh, for some

unexplained reason, neither of  said physicians’  f indings, progress notes, and/or

reports w ere submit ted by either party.  It must be noted that in Dr. Tuck’ s

history of  pat ient  inf ormat ion, she indicates that  the claimant  has cont inued

w orking, w hich w as inconsistent w ith the claimant ’ s testimony.  Her report

states, in part :

HPI:   This is a pleasant  37-year-old gent leman w ho report s that  January 18 th he

w as lif t ing a f rame he had put  together at w ork,  felt  a pop, and pain in the right

side of  his back radiating dow n the right  leg.  He reported the incident  but  f elt

that  in all likelihood t hat  it  w ould simply  improve.  How ever, as t ime has passed,

it  has not  improved.   He has cont inued to w ork and has continued to have pain.

In fact,  he feels that the pain has increased rather than decreased and after being
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placed on light  duty , most of  his w ork w as done craw ling around on the f loor

doing a lot  of  reaching and tw ist ing.   He reports that  the last  few  w eeks his back

has been so st iff  and t ight  that  he has hardly been able to w alk af ter w ork.  He

has not  responded to a steroid dose pack.   He is using pain medications and

muscle relaxant s.  He has not had any physical therapy or other t reatment.   He

is allergic to Ibuprofen and has not  been able to take either Vioxx or Celebrex due

to nausea.   

* * * * *

Dr. Tuck’ s findings ref lect  the follow ing:

CT scan of  the lumbar spine show s very , very,  t iny , disc prot rusion at  L5-S1 on

the right .  It  does not  appear to cause nerve root compromise.  This is so t iny I

really feel that  conservat ive t reatment  should be exhausted before surgery is

even considered if it  even w ould be a consideration.  I am scheduling M r.

Brink ley for some physical therapy ut ilizing back rehab exercises, ult rasound,

massage,  heat, and interferent ial t reatment , as needed.   I have also asked for an

appointment w ith a pain management clinic.  I w ill see Mr. Brinkley back in about

4 -6  w eeks.  W ill keep him of f  w ork unt il then.  I have inst ruct ed him to w alk on

a daily basis tw ice a day if  possible.  Do the exercises as instructed.  To avoid

any yard w ork, bending, lif t ing, stooping w hatsoever.  (Jt . Ex. A , pp.4 -5)

Dr. Tuck subsequent ly referred the claimant  to Dr.  Calin A . Savu, a pain

management specialist in Jonesboro.  Dr.  Savu t reated t he claimant  w ith epidural

steroid inject ions, as w ell as a course of  physical therapy.  The physical

therapist , Keith Johnson, indicated that the patient  w as regressing rat her t hat

improving w ith physical therapy, indicated a need for psychological assessment,

and referred the claimant  back t o Dr. Savu for further evaluat ion.  (Jt. Ex. A,

pp.6 -12)

The claimant returned to Dr. Tuck for follow -up on August 2 6, 2 00 2,

w hose narrat ive report  is set  out in its entirety below :
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M r. Brinkley returned for follow -up.  He is still having a tremendous amount of

pain in his back and in fact  reports that  he is w orse.  He feels that  the exercises

at  physical therapy may have w orsened him.  He does report  that the

conservat ive treatments for [sic] helping including the interferent ial, ultrasound,

and massage,  how ever these w ere stopped by Dr. Savu only a w eek af ter they

w ere started.  He did not  get  to have his inject ion last  w eek as he didn’ t  have

a driver but is scheduled for it next w eek.  I am going to resume the conservat ive

measures that I w as t reating him w ith as they w ere seeming t o help.  He w ill go

ahead w ith his appointment  w ith Dr. Savu next  w eek and follow -up w ith me

thereaf ter, and if  he st ill f ails t o improve, w e may need t o consider surgical

intervention even t hough t his disc rupture is very,  very small.   (Jt. Ex. A, p.13 )

The claimant  returned to Dr. Tuck on September 25 , 2 002, at  w hich t ime

she recommended additional diagnostic studies, as w ell as resumpt ion of

physical therapy at  SBRM C Outpat ient  Rehab Services w hich w ere administered

by physical therapist  Shelle W aleszonia.  The claimant  returned to Dr. Tuck on

November 12 , 2002 , reporting cont inued, severe back pain radiating int o t he lef t

leg, as w ell as popping in his back.  Dr.  Tuck again reported t hat  the CT scan

f rom M ay show ed a small disc prot rusion at  L5-S1 on the lef t .  Because of  the

claimant ’ s significant complaints, she ordered an MRI of  the lumbar spine w hile

opining that EM Gs and nerve conduction studies show ed no acute radiculopathy,

but  signs of chronic L5  irritation on the EM Gs.  (Jt . Ex.  A , p.1 9)

Follow ing the MRI of  the lumbar spine,  the claimant  returned to Dr. Tuck

on January 9 , 2 003.  It  is apparent  f rom Dr. Tuck’ s narrat ive report  that  the

claimant  w as upset  because of  her inability  to determine the source of  his

complaint s.  Dr. Tuck suggested that  the claimant  obtain a second opinion by
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another neurosurgeon of choice by either his family  doctor or t he w orkers’

compensation insurance company.  How ever, Dr. Tuck did recommend an MRI

of  the thoracic  spine to be absolutely sure that something w asn’ t  being missed

in the thoracic area.  She noted t hat  the claimant  had an M RI of  his t horacic

spine in 1989 that  w as normal.  Dr.  Tuck furt her opined t hat  the claimant  w as

not  a surgical candidate,  that  she w ould not  be giving him  any furt her

medicat ions or not es keeping him of f  w ork  beyond February 1 , 2003, and that

she had exhausted treatment  options.  (Jt . Ex.  A , p.2 2)

The claimant  underw ent  a thoracic MRI on January 14 , 20 03 , w hich w as

int erpreted as essentially negat ive.  The claimant  returned to Dr. Antosh on

January 17 , 2003 , request ing pain medication w hich w as apparently given for

15 days.   The claimant  then returned to Dr.  Ant osh on January 27 , 2003, at

w hich t ime the claimant  w as referred to Dr. Braden upon approval of  the

insurance company.  In addit ion,  Dr. Antosh discont inued f urther medicat ions.

(Jt . Ex. A , pp.23-26)

The medical evidence is clouded concerning the referral to Dr. Braden.

Rather, the record reflects that  the claimant  w as next  evaluated by Dr. W . Craig

Clark for second neurosurgical opinion at  the request  of  Dr. Antosh.  I am unclear

as to Dr.  Clark’ s spec ialt y w hich indicates that  he is an M .D.,  Ph.D.  Follow ing

Dr. Clark’ s examinat ion, he diagnosed the claimant  as having sustained a chronic
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lumbar st rain, together w ith a herniat ed nucleous pulposis, C6-7 right ,

asymptomatic.  Dr. Clark recommended physical therapy and w ork hardening

w ith no narcot ics and t o f ollow -up w ith Dr.  Antosh.  (Jt . Ex. A , pp.27-28)

As ref lected by t he stipulations, as w ell as Dr. Tuck ’ s final reports, she

found that  the claimant  had reached maximum medical improvement  as of

February 1 , 2003, at  w hich t ime she assessed a f ive percent  (5% ) permanent

impairment  w hich has apparent ly been paid.  (Comm. Ex . 1 )(J t.  Ex . A ,  pp.30-31)

The claimant  w as ultimately examined and evaluated by Dr. K. Dew ayne

Eubanks for a neurosurgical consultat ion on M arch 4 , 2 003.  In addit ion,  Dr.

Eubanks review ed the MRI studies prev iously performed.  Some of  his

observations and recommendat ions are set out  below :

I review ed very carefully his M RI scan of  his t horacic and lumbar spine.   I see the

radiologist  says something about  an osteophyte at  T8 -9, but  I simply do not see

it .  To me, his M RI scan looks absolut ely prist ine.   The lumbar spine f ilm also

looks prist ine.  I do not  see any evidence of  root  compression,  canal stenosis,

lateral recess stenosis, etc.   The only hint of  an abnormality is that  the disc

bulges a litt le bit on the right  at L5-S1,  although the root  itself looks like it ex its

w ithout  compromise.  This w ould be the correct  side and perhaps even the

correct  level for his pain, but it  certainly is not  a marked f inding. 

IMPRESSION:   Thoracic pain and lumbar spine pain. 

I do not  see a clear-cut  neurologic et iology  for this.  This may be facet  pain and

perhaps referred myotomal pain dow n his leg.  I note that he has not t ried

chiropract ic t reatment .  I think he w ould be the ideal candidate for that .  W e are

going to get  him to t ry a course of  t reatment w ith Dr. Barnet t .  If  that  does not

help, I w ould like to get Dr. Terence Braden to see him for an evaluat ion and see

if  he has bet ter ideas.  Otherw ise, I am really  at  a loss to see any clear-cut

t reatment  at this point .  I did tell him that  if  it  w ere to w orsen or cont inue to
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bother him badly,  to please call us back and I w ould be happy to see him again.

(Jt. Ex. A, p.32 )

Interest ingly , the claimant  w as also seen on the same day by Dr. Eubanks’

cert if ied physician assistant , M isty Shatley, w ho also com mented on Dr.

Eubanks’  plan,  as w ell as some of  the claimant ’ s comments as follow s:

PLAN:   Since there w as nothing part icularly w orrisome on his MRI scans, w e are

going to get  a consult  w ith Dr. Barnet t  to evaluat e him for t horacic back pain as

w ell as his hip pain and right  low er ext remit y pain.  W e w ill send him to Dr.

Braden, if Dr. Barnet t  is not able to help him.   We did give him a Medrol

Dosepak.  He cannot  take NSA IDs,  but  has taken a M edrol Dosepak in t he past

and st ates he did w ell on that .  We w ere going t o give him an LSO to w ear for

his posture;  how ever, he refused to take it.   When he found out t hat he w as not

going to get  any medicine besides the Medrol Dosepak, he told the office staff

that he w as ‘already suing Dr. Tuck and Dr. Antosh,  and w ould just add Dr.

Eubanks to the list for neglect. ’  We w ill see him back on a p.r.n. basis.  (Jt. Ex.

A , p.3 4)(Emphasis supplied)

The record ref lects that  the claimant  did not  receive any furt her t reatment

bet w een March 4 , 2 003, and A pril 22 , 20 04 .  Respondent s failed and/or refused

to provide the t reatment recommended by Dr. Eubanks.  Follow ing a Petit ion for

a Change of  Treating Physicians, an Order w as entered, authorizing a change of

physicians to Dr. Edw ard H. Saer, III, an orthopedic surgeon in Sherw od,

Arkansas.  Rather than conduct  an exhaust ive analysis of  Dr. Saer’s report ,

suffice it  to say  that  he agreed w ith t he prior medical providers and did not  see

anything surgical w hile not ing t hat  the prior M RI studies of  the t horacic area

w ere negat ive and that  the M RI of  the lumbar show ed a very small,  right -sided

disc prot rusion at L5-S1.  Dr. Saer recommended repeat ing t he MRI f ilms to
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det ermine if  there w as any problem that  may be apparent  now  that  w as not  at

the t ime of  the original scans.  Respondents cont roverted Dr. Saer’s

recommendat ions.  (Jt . Ex. A , pp.35-37)

The Workers’  Compensat ion Act  requires employers to provide such

medical services as may be reasonably  necessary in connect ion w ith an

employee’s injury.  A.C.A. §1 1-9-50 8; American Greet ings Corp. vs. Garey,  61

Ark. App.  18 , 963  S.W.2d 613  (1998).  What  const itutes reasonably necessary

medical t reatment  under A.C.A . § 11-9-508 is a quest ion of f act f or the

Commission.  Gansky vs. Hi-Tech Engineering, 32 5 A rk. 163 , 924  S.W.2d 790

(1996); Geo Specialt y Chem., Inc. vs. Clingan,  69  Ark. App. 36 9, 1 3 S.W.3d

218 (20 00).  Medical treatment  w hich is required to stabilize and maintain an

injured w orker’ s status remains the responsibilit y of  the employer.  Artex

Hydrophonics,  Inc.  vs.  Pippin, 8  Ark. App. 200 , 649  S.W .2d 8 45 (1983).

W hen assessing w hether medical t reatment  is reasonably necessary  for

the t reatment  of  a compensable injury,  the Commission must  analyze both t he

proposed procedure and t he condit ion it  is sought  to remedy.   The employee has

the burden of  proving, by  a preponderance of  the evidence, that  the medical

t reatment  is reasonably necessary.   Deborah Jones vs. Seba, Inc.,  Full

Commission Opinion filed December 13 , 1989 , (AWCC #D512553);  Wal-Mart

Stores, Inc.,  vs. Brow n, 82  Ark. App. 600 , 120  S.W .3d 1 53 (2003).
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Admittedly, respondents have provided the claimant  w ith signif icant

medical t reatment, including examinations and evaluat ions by several specialist s.

How ever, all of t he claimant’ s treatment  has apparently been directed by the

respondents.  Follow ing a failed course of  conservat ive t reatment  by mult iple

prov iders, the claimant  ultimately requested, and received, a change of  t reating

physicians to a physician selected by someone other than the respondents,

specif ically, Dr. Edw ard H. Saer.  A lthough respondents paid for the one-t ime

examinat ion and evaluat ion by Dr.  Saer, it  has ref used to pay for addit ional

diagnost ic studies ordered by the authorized t reating physician.  While arguments

can be made that respondents have previously provided MRI f ilm studies in the

past ,  Dr. Saer had review ed the imaging studies of  November 30 , 2 002, and

January 14 , 2003, and st ill f elt  that  repeat ing the studies to see if  there had

been any change w as w arranted.  It  w ould seem only  reasonable that if t he

claimant  is ent it led t o an examinat ion and evaluat ion by an new  physic ian,  that

said physic ian be allow ed to complet e his evaluat ion to include diagnost ic studies

w hich he deems reasonably necessary in order to ascertain the true nature and

extent of  the claimant ’ s condition.

Respondents could have chosen to cross-examine Dr.  Saer.  It  did not.

Respondents could have obtained medical opinion f rom prior medical prov iders,

opining that  repeat M RIs w ere not  reasonable or necessary.   It  did not .  The
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credible evidence of  record ref lects that  the claimant  is ent it led to repeat  studies

to determine w hether addit ional medical treatment , if  any,  is necessary.

I recognize that t he medical evidence aforement ioned ref lect s that  t he

claimant  may be part  of  the problem due to his lack of  underst anding that  his

condition is permanent.  In addition, it  appears that the claimant  may be

dependent  upon prescript ion medicat ion.  How ever, the record also ref lects that

prior medical providers, specif ically , Dr.  Ant osh and Dr.  Eubanks, have made

recommendat ions for additional t reatment w hich respondents failed and/or

refused to f ollow  through.   Rather,  af ter more t han a one-year period w ithout

furt her t reatment, t he claimant  requested and obtained a change of  t reating

physicians.   Accordingly, I find that  the claimant  has show n, by a preponderance

of  the credible ev idence, that  he is ent it led t o t he addit ional diagnost ic studies

recommended.

AWARD

Respondent , Zenith Insurance Comany, is hereby directed and ordered to

pay for the addit ional diagnost ic studies recommended by Dr. Edw ard H. Saer,

claimant ’ s authorized t reating physician, together w ith cont inued t reatment , if

w arranted.

Since this is a medical only claim, no at torney ’ s fees are w arrant ed

pursuant to Ark. Code Ann. §11-9-715 as amended.
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IT IS SO ORDERED.

                                                               

DAVID GREENBAUM                               

Chief  Administ rat ive Law  Judge             


