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Hearing conducted May 13, 2004, before Administrative Law Judge Richard B. Calaway in Malvern,
Hot Spring County, Arkansas, with

Mr. Kenneth E. Buckner, Attorney at Law, Pine Bluff, Arkansas, appearing for the claimant and

Mr. Gail O. Matthews, Attorney at Law, Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over whether Ark. Code Ann. §11-9-509(1) bars the claimant’s request for

additional benefits for an admittedly compensable shoulder injury.

The claimant contended that he should be awarded additional benefits for unpaid medical

expense, beginning December 5, 2003, and including his treatment by Dr. Carlos Rivas, an MRI

scan, and his treatment by Dr. Jerry Lorio, who performed surgery March 18, 2004.  He also

requested a period of temporary total disability associated with the surgery, as well as an attorney’s

fee for controversion.  Other possible issues, including additional temporary total disability, were

reserved.

The respondents contended that the claim is barred by the six month period of limitations set

forth in Ark. Code Ann. §11-9-509(1) because the claimant lost no compensable time from work and
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received no medical treatment from December, 2002, until December, 2003, a period of more than

six months. 

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant sustained a compensable left shoulder injury in September,

2002; and the injury was accepted by the respondents as a compensable medical only injury. 

3. The preponderance of the evidence shows that the six month period of limitations set

forth in Ark. Code Ann. §11-9-509(1) is not a bar to this claim because the provision is not

applicable since this is no longer a medical only claim; the provision was waived by the action of

the employer respondent; and, further, the medical services requested by the claimant were

reasonably necessary in connection with his compensable injury and are hereby approved by the

Commission and are warranted by the preponderance of the evidence on the basis of the record as

a whole, within the meaning of the Act.

4. The preponderance of the evidence shows that as a result of the compensable injury

and related surgery, the claimant was in his healing period and totally incapacitated to earn wages

from the date of the surgery, March 18, 2004, until he returned to work March 27, 2004, so that he

is entitled to appropriate benefits for temporary total disability.
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5. The respondents have controverted the payment of benefits hereinafter awarded and

the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half

by the claimant and one-half by the respondents.

DISCUSSION

In September, 2002, the claimant injured his left shoulder during his employment as a deputy

sheriff acting as a bailiff in the County Courthouse when a mental patient he was escorting to a civil

commitment hearing unexpectedly collapsed while supported by the claimant, so that the claimant’s

left arm was severely jerked downward.  

The claimant’s initial symptoms involved his left shoulder and elbow, although his left elbow

problems resolved after about two months.  Following the injury, the claimant missed little time from

work but his shoulder problems never substantially improved.  He experienced no other incident of

injury or stress on his shoulder during this time.

The respondents afforded the claimant prompt medical care at the Tilley Diagnostic Clinic,

the company physician.  Accordingly, the claimant was treated there October 4, 2002, and again

October 11, 2002, but thereafter did not see a doctor for a period of over a year when he returned to

the Tilley Clinic December 5, 2003, and was treated by Dr. Carlos Rivas.  Prior to that visit, the

claimant had consulted the employer about his continuing symptoms and had been advised to return

to the company physician.  At the hearing, respondent’s counsel admitted that the December 5, 2003,

office visit was their responsibility under Arkansas law.

During the December 5 office visit, the claimant was advised to have an MRI scan of his

shoulder to rule out a rotator cuff tear.  On December 12, 2003, the scan showed that the claimant

had a partial tear of the supraspinatus tendon, and later an orthopedic consultation was
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recommended.  Accordingly, the claimant was referred to Dr. Jerry Lorio who performed surgery

March 18, 2004.  As a result of the surgery, the claimant was off work until March 27, 2004.

The record shows that after the December 5, 2003, office visit, the claimant again discussed

his condition with the employer and the fact that an MRI scan was about to be performed.  At that

time, the employer made no objection to the claimant’s continuing treatment.  When the claimant

went for the MRI scan, there was no indication that there was a problem with the claimant’s workers’

compensation insurance coverage as far as the radiologist’s office was concerned.  It was only after

the MRI scan was performed that the claimant was advised to contact the insurance adjustor in Little

Rock about coverage status.  The parties stipulated that, if called to testify, Brenda Matthews, the

employer’s representative, would testify that the claimant was told to consult the adjustor in Little

Rock following the December 5 office visit and before the MRI was actually performed.  However,

the claimant’s credible testimony and the written record indicate that the claimant did not receive

notice that the MRI scan would not be covered by workers’ compensation until after it had been

performed.  Official notification finally came to the claimant by copy of a letter dated February 5,

2004.  Thereafter, the claimant sought the advice of counsel and his claim for additional benefits was

filed with the Commission February 13, 2004.  

Ark. Code Ann. §11-9-509(1), cited by the respondents, provides that the amounts payable

or time periods allowable for authorized medical, hospital, and other services and treatment

furnished under §§11-9-508 - 11-9-516, unless waived by the employer-respondent or approved by

the Commission and warranted by the preponderance of the evidence on the basis of the record as

a whole, are six months, if the claimant lost no compensable time from work as a result of his injury.
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In December, 2003, when the claimant asked the employer about returning for medical care,

he then had not lost compensable time from work as a result of his injury.  However, by the time of

the hearing, the claimant had undergone surgery and had lost sufficient time to receive temporary

total disability benefits, so that this provision is no longer applicable as a bar to benefits.

Additionally, the respondent employer waived the six month period when it voluntarily authorized

the claimant’s return to the physician December 5, 2003, and then did not object to the recommended

MRI scan, performed December 12, 2003.  Reynolds Metal Co. v. Brumley, 236 Ark. 388 (1956).

Moreover, the medical care received by the claimant should be, and it is hereby, approved as

reasonably necessary in connection with his compensable injury, within the meaning of Ark. Code

Ann. §11-9-508.  Finally, the claim form filed February 13, 2004, was within the period of

limitations set forth in Ark. Code Ann. §11-9-702.  In short, the provision relied on by the

respondents is no longer applicable to the claimant’s request for benefits, was waived by the

respondents, and the medical services received by the claimant are approved by the Commission and

are warranted under the circumstances, within the meaning of the Act.  Thus, there is no bar to the

claimant’s receipt of benefits requested.  

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted
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attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.

Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


