
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F211940

BOBBY BONDS, EMPLOYEE CLAIMANT

LENNOX INDUSTRIES, INC., EMPLOYER RESPONDENT
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OPINION FILED MARCH 26, 2004

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on February 18,
2004, at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE JAMES W. STANLEY, JR., Attorney at Law, North
Little Rock, Arkansas.

Respondents represented by the HONORABLE BETTY J. DEMORY, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant remained in his healing period, totally unable to work

as defined by Ark. Code Ann. §11-9-102 and §11-9-501.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on October 10, 2002 at

which time the claimant sustained a compensable injury at a compensation rate of $425.00.  Medical

expenses, temporary total disability benefits (until July 24, 2003), a 10% impairment rating to the

body as a whole, and attorney’s fees have been paid.

The claimant contends he is entitled to additional temporary total disability benefits from July

28, 2003 to September 8, 2003, and attorney’s fees.

The respondents contend the claimant was rated by Dr. Schlesinger on July 28, 2003 and

returned to work.  He is not entitled to additional temporary total disability as he is no longer in his
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healing period, totally unable to work.  All medical expenses submitted through June, 2003 have

been paid and respondent is unaware of any outstanding medical expenses.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and attached exhibits contained in the hearing transcript.

The claimant, age 50 (D.O.B. August 31, 1953), was injured when he slipped and fell in oil.

He developed low back and right leg pain.  Dr. Blankenship treated the claimant conservatively with

medication, physical therapy and epidural injections before referring him to Dr. Schlesinger.

Surgery was performed on January 8, 2003 for a herniated nucleus pulposus (HNP) at L4-5

with nerve root involvement.  Additional injections and a neuroforaminal block were prescribed by

Dr. Schlesinger for right leg pain which the doctor attributed to an “inflamed nerve root”.  He also

prescribed Neurontin and Vioxx.  A repeat MRI scan showed decompression of the right

neuroforamen.  There was also an “abnormal signal posterior to the thecal sac” but Dr. Schlesinger

was unsure of the significance of this finding since an MRI showed “decompression of the

neuroforamen” and the signal was “remote” from the surgical site.  The radiologist interpreted the

March 26, 2003 MRI scan abnormality as indicative of a cyst, scar, or free disc fragment.

Dr. Schlesinger advised the claimant to continue on Neurontin and return to work at light

duty as of April 1, 2003 for two months before resuming regular duty (see his report of March 26,

2003).  He also assessed a 10% rating.  Dr. Schlesinger advised that if the claimant was unable to

perform regular duty, further evaluation (repeat MRI, FCE or epidural) might be necessary.

The claimant returned to Lennox on April 1, 2003 but complained of right leg pain and

received authorization to return to Dr. Schlesinger, who recommended a repeat MRI scan and pain

management for “persistent right leg pain, uncertain etiology.”  The claimant saw Dr. Ackerman in

April, 2003 for caudal epidural steroid injections to decrease scar formation.  A repeat MRI scan on

April 18, 2003 was conducted with results similar to those of the previous study on March 26, 2003.

Dr. Schlesinger recommended a myelo-CT scan and excused the claimant from work.  Dr.

Schlesinger commented, “there is nothing clearly seen on the myelo-CT scan or MRI to explain his
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persistent right leg pain.”  He then recommended EMG/NCV studies and referred the claimant to

Dr. Burba.

Dr. Lon Burba diagnosed L-4 radiculopathy and prescribed more Neurontin based on a

positive EMG/NCV test.

In his letters of July 4, 2003 and July 10, 2003, Dr. Schlesinger assessed a 10% rating,

recommended an FCE, prescribed Neurontin indefinitely and possibly a spinal cord stimulator for

permanent residual nerve damage if the pain worsened in the future.  Dr. Schlesinger opined that the

abnormality seen in test results behind the L4 thecal sac was of “no clinical significance.”

The FCE was conducted on July 1, 2003 and showed the claimant was capable of returning

to work, performing his preinjury job as long as he could kneel to perform some tasks rather than

crouch or squat.  This assessment was based on the DOT classification because the employer had

not cooperated by providing the claimant’s specific job duties.  The evaluator commented, “Mr.

Bonds appears to have reached his maximum medical improvement and would not benefit from

further rehabilitation at this time.” 

Dr. Schlesinger excused the claimant from work until July 28, 2003.  The claimant then

reported for work, but told the nurse his prescription medication made him dizzy.  The nurse told

him she could not return him to work due to the high dosage (800 mg. of Neurontin).  The claimant

duly reported this situation to the insurance adjuster and got an appointment with Dr. Burba.  A

report dated July 30, 2003 from Dr. Burba mentions the claimant’s “job will not let him work on a

dose (of Neurontin) that high.”  Instead of changing the claimant’s medication or dosage he refilled

the Neurontin prescription and excused the claimant from work, “no work x 30d.”

The insurance adjuster then changed the claimant’s doctor.  The claimant was examined by

Dr. Safman on September 22, 2003.  The claimant was taken off Neurontin.  He recorded normal

EMG/NCV studies and administered trigger point injections, commenting, “I will keep him on his

current work duties.”  The plant nurse then called the claimant and told him to report back to work

on September 8, 2003.  Dr. Safman recommended a repeat MRI study which was performed on
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September 25, 2003.  The radiologist assessed an abnormality at L4-5 suggestive of a “very tiny disk

fragment in this area” and another abnormality by the thecal sac “most likely representing a synovial

cyst.”

The claimant returned to Dr. Safman on October 6, 2003.  Dr. Safman reviewed the test

results opining that the MRI was unchanged from previous studies with the exception of scar tissue

at L4-5 on the right.  He continued his medications (Ultracet, Frazedone, Lidoderm patches, Gabitril

and Effexor), “projected MMI status upon return in 2 weeks,” and advised he could “continue with

full duty.”  The claimant stated that when he complained to Dr. Safman about the ineffectiveness of

the Ultracet, Dr. Safman merely increased the dosage.

DOCUMENTARY EVIDENCE

Wage records from July 28, 2003 to September 8, 2003 show the following codes:

WCI – workers’ comp injury (8 hrs daily)
(7-28-03 – 8-29-03)(9-2-03 to 9-5-03)
HOL – holiday
(9-1-03)
WCP – workers’ comp pay
(9-8-03)(4hrs)
NWA – no work available
(9-8-03)(1hr)

FINDINGS AND CONCLUSIONS

Temporary disability is determined by the extent to which a compensable injury has

affected the claimant's ability to earn a livelihood.  An injured employee is entitled to temporary total

disability compensation during the period of time that he is within his healing period and totally

incapacitated to earn wages.   The "healing period" is defined as the period necessary for the healing

of an injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).  The healing period

continues until the employee is as far restored as the permanent character of his injury will permit.

When the underlying condition causing the disability becomes stable and when nothing further will

improve that condition, the healing period has ended, and the claimant is no longer entitled to receive

temporary total disability compensation or temporary partial disability compensation, regardless of

his physical capabilities.  Moreover, the persistence of pain is not sufficient in itself to extend the
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healing period or to find that the claimant is totally incapacitated from earning wages.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The claimant in this case is requesting approximately 6 weeks of temporary total disability

benefits from July 28 to September 8, 2003.  During this period of time the claimant was seen by

Drs. Schlesinger, Burba and Safman and underwent more diagnostic testing (MRI and EMG/NCV)

and treatment (change in medication and trigger point injections) in an attempt to find a way for the

claimant to return to work despite his persistent symptoms.  The need for additional diagnostic

testing suggests to me that the claimant remained in a healing period.

I found the claimant to be a credible witness who has cooperated with his physicians’

recommendations, the FCE evaluation, and the instructions of the plant nurse and insurance adjuster

even when he was unreasonably required to drive 150 miles out of his way to see the predictable Dr.

Safman.  His complaints of pain, dizziness and worry about the abnormal test results seem valid.

As I interpret the evidence of record, the claimant was released to try to return to work with

the understanding that additional treatment might be needed and changes in his job duties might be

necessary.  Dr. Burba was an authorized treating physician who felt the medication and additional

time off from work were necessary to enable the claimant to eventually return to the workforce.

Therefore, I find the claimant reentered a second healing period, was totally unable to work, and is

entitled to additional temporary total disability benefits.  Elk Roofing Company v. Pinson, 22 Ark.

App. 191, 737 S.W.2d 661 (1987).

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on October 10, 2002 at which time the claimant
sustained a compensable back injury at a
compensation rate of $425.00.  Medical expenses,
temporary total disability benefits (until July 24,
2003) and a 10% rating have been paid.  The claimant
is presently working for the respondent-employer.

2. The claimant’s release to return to work was
conditional.  The respondent-employer refused to
allow the claimant to return to work while taking
medication. The claimant then returned to his
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authorized physician who excused him from work
again and renewed his medication.  The claimant has
proven by a preponderance of the credible evidence of
record, that he reentered a second healing period and
was totally unable to work entitling him to additional
benefits for temporary total disability.

3. The respondents are directed to pay temporary total
disability benefits from July 28, to September 8, 2003
(with the exception of 4 hours paid on September 8,
2003) and all related medical and travel expenses
within thirty days pursuant to Rule 30.

4. This claim for additional temporary total disability
benefits has been controverted.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                             
ELIZABETH W. HOGAN
Administrative Law Judge


