
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F113026 

SHEILLA BLY, Employee  CLAIMANT

TEC, The Employment Company, Employer  RESPONDENT

LIBERTY MUTUAL INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED APRIL 27, 2004

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL HAMBY, Attorney, Greenwood, Arkansas.

Respondents represented by JAMES A. ARNOLD, II, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On April 5, 2004, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on January 14, 2004, and a pre-

hearing order was filed on January 15, 2004.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of the

within claim.

2.   The relationship of employee-employer-carrier existed among the parties on

October 30, 2001.

3.   The claimant was earning an average weekly wage of $290.00 which would

entitle her to compensation at the weekly rates of $193.00 for total disability benefits and

$145.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.    Compensability of injuries to back, right hip, leg, and foot.

2.     Related medical.
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3.   Temporary total disability benefits from October 30, 2001 through December 2,

2003, less those periods already paid by respondent.

4.   Permanent partial disability including a 7% impairment rating and wage loss.

5.   Attorney fee.

Prior to the hearing the parties agreed that since the time of the pre-hearing

conference there had been some significant changes in the issues to be litigated.   First,

the respondent has accepted claimant’s injury as compensable and has accepted liability

for medical benefits with the exception of Dr. Rana.   Respondent has also accepted

liability for payment of permanent partial disability benefits based upon a 7% rating

assigned by Dr. Capocelli.   In addition, respondent reinstated temporary total disability

benefits on or about July 2003 and continuing through December 2, 2003.   As a result, the

issues to be litigated include: (1) medical from Dr. Rana; (2) temporary total disability

benefits; and (3) wage loss.

The claimant contends that respondent is liable for payment of medical treatment

she received from Dr. Rana.   Claimant also contends that she is entitled to temporary total

disability benefits from the date of her injury through July of 2003 as well as permanent

partial disability benefits for wage loss.

Respondent contends that it has paid claimant all compensation benefits to which

she is entitled.   

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference
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conducted on January 14, 2004, and contained in a pre-hearing order filed January 15,

2004, are hereby accepted as fact.

2.   The parties’ stipulation that claimant suffered a compensable injury on October

30, 2001 is also hereby accepted as fact.

3.   The parties’ stipulation that respondent has accepted liability for payment of

permanent partial disability benefits based upon a 7% rating is also hereby accepted as

fact.

4.   Claimant has failed to prove by a preponderance of the evidence that

respondent is liable for payment of medical treatment she received from Dr. Rana.  Dr.

Rana’s medical treatment was unauthorized; therefore, it is not the liability of respondent.

5.   Claimant has proven by a preponderance of the evidence that she is entitled to

additional temporary total disability benefits beginning December 4, 2001 and continuing

through July 2003 with the exception of any periods previously paid by respondent.

6.   As a result of her compensable injury, the claimant has suffered a loss in wage

earning capacity in an amount equal to 7% to the body as a whole.

7.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.   

FACTUAL BACKGROUND

The claimant worked for the respondent, an employment agency, and was placed

in a position at Southern Steel & Wire.   On October 30, 2001 claimant was working on

Southern Steel & Wire’s line and was bent over to pick up a part when she was struck by

a container on a forklift in the lower back.   Claimant testified that as a result of this incident

she had pain in her low back and right leg.   

After claimant reported this injury she was referred by the respondent to Dr. Holder,

a specialist in occupational medicine.   Dr. Holder’s initial evaluation of the claimant
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occurred on October 31, 2001.   Dr. Holder testified by deposition that his diagnosis at that

time was a lumbar strain.   Dr. Holder prescribed medication and released claimant to

return to work on November 1, 2001, with a limitation of lifting no more than 15 pounds, no

repetitive back motions, and alternating sitting, standing, and walking as tolerated.  Dr.

Holder also prescribed physical therapy three times per week.   

The respondent provided claimant with light-duty work in accordance with Dr.

Holder’s restrictions.   Claimant testified that this work primarily consisted of simply sitting

in an office doing nothing.   Nevertheless, respondent did provide claimant with a job within

her restrictions.

Claimant next returned to Dr. Holder on November 6, 2001 with the same

complaints.   Based upon those complaints and complaints occurring during her physical

therapy, Dr. Holder stopped claimant’s physical therapy treatment and ordered an MRI

scan.   Claimant was taken off work while the MRI scan was performed and was paid for

this period of time by respondent.   Claimant’s next visit with Dr. Holder occurred on

November 20, 2001 and his medical report of that date notes that the MRI scan was

normal.   Dr. Holder testified that he returned the claimant to work with an increase in her

ability to lift up to 20 pounds.   He also continued claimant’s medications and physical

therapy.

Dr. Holder testified that at the time of his next visit on November 29, 2001, he

observed some findings during his examination which he believed were consistent with

symptom magnification.   Dr. Holder scheduled claimant’s next appointment for two weeks

later and indicated that claimant would be ready to return to full duty as of that date.   

Claimant did not return to see Dr. Holder again after November 29, 2001.   Instead,

claimant on her own sought medical treatment from Dr. Rana, a family physician.   After

several visits to Dr. Rana, Dr. Rana referred claimant to Dr. Capocelli.   At some point the

respondent accepted Dr. Capocelli’s treatment as compensable and paid for that
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treatment.  Dr. Capocelli ordered additional testing which revealed a bulging annulus at the

L4-5 level and a mild encroachment on the nerve root at that level.   Dr. Capocelli went on

to opine that claimant was not a candidate for surgery.   Instead, he treated claimant with

medication, physical therapy, and lumbar epidural steroid injections.  Finally, on December

2, 2003, Dr. Capocelli authored a report stating that in his opinion the claimant had

reached maximum medical improvement.   He assigned claimant permanent restrictions

and a 7% impairment rating.

Claimant has filed this claim contending that respondent is liable for payment of Dr.

Rana’s medical treatment.   She also seeks payment for additional temporary total

disability benefits and wage loss as a result of her compensable injury.

ADJUDICATION

DR. RANA’S MEDICAL TREATMENT.

The first issue for consideration involves claimant’s contention that respondent is

liable for payment of Dr. Rana’s medical treatment.   As previously noted, after claimant

reported a compensable injury which was accepted by the respondent claimant was

referred to Dr. Holder for medical treatment.   On November 29, 2001 Dr. Holder indicated

that his examination had revealed indications of symptom magnification.   As a result, he

scheduled his next appointment with the claimant two weeks later and indicated that

claimant would be ready to return to full duty at that time.   However, claimant did not return

to Dr. Holder but instead sought medical treatment on her own from Dr. Rana, a family

physician. 

A.C.A. §11-9-514 sets forth the procedure which must be followed in order to

change physicians.   That statute states that treatment or services furnished by a physician

other than in accordance with the statute with the exception of emergency treatment will
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be at the claimant’s expense.   Here, claimant acknowledged that she did not ask

permission prior to seeking medical treatment from Dr. Rana.   The documentary evidence

does indicate that at some point the claimant filed a request to change physicians with the

Arkansas Workers’ Compensation Commission.   However, that request was not made

until after claimant had already seen Dr. Rana and claimant’s change of physician request

was not approved by the Commission’s Medical Cost Containment Unit.   

In short, claimant simply failed to follow the rules for changing physicians.   Instead,

claimant on her own sought medical treatment from a family physician, Dr. Rana, without

requesting permission.   Having failed to follow the change of physician rules, Dr. Rana’s

medical treatment is not the liability of the respondent.

TEMPORARY TOTAL DISABILITY BENEFITS.

Claimant contends that she is entitled to additional temporary total disability benefits

beginning from the date of her injury and continuing through July 2003 with the exception

of those periods previously paid by the respondent.   Although claimant was not released

by Dr. Capocelli as having reached maximum medical improvement until December 2,

2003, claimant testified that respondent reinstated temporary total disability benefits as of

July 2003.   

In order to be entitled to temporary total disability benefits, claimant has the burden

of proving by a preponderance of the evidence that she remained within her healing period

and that she suffered a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).   After

reviewing the evidence in this case impartially, without giving the benefit of the doubt to

either party, I find that claimant is entitled to temporary total disability benefits beginning

December 4, 2001, and continuing through July 2003, with respondent entitled to a credit

for any temporary total disability benefits previously paid.
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Even if one were to assume that claimant remained within her healing period

throughout the requested period of time, claimant also has the burden of proving by a

preponderance of the evidence that she suffered a total incapacity to earn wages during

the requested period.   Here, claimant received medical treatment from Dr. Holder on

October 31, 2001, the day after her compensable injury.  Dr. Holder released the claimant

to return to work the next day with some physical restrictions.  In fact, claimant admitted

that other than the period Dr. Holder took her off work prior to the MRI scan Dr. Holder was

of the opinion that claimant was capable of returning to work with restrictions.  As

previously noted, respondent did return claimant to light duty work within Dr. Holder’s

restrictions.

Thus, I find that from the date of claimant’s compensable injury through December

4, 2001, the date she first sought medical treatment from Dr. Rana, that even though

claimant remained within her healing period she did not suffer a total incapacity to earn

wages with the exception of the period of time she was off work while awaiting the MRI

scan.  It appears that claimant has previously been paid temporary total disability benefits

for the period of time she was awaiting the MRI scan.

Claimant’s first medical visit with Dr. Rana occurred on December 4, 2001.  At that

time Dr. Rana completed an off-work slip indicating that claimant was to remain off work

until she was re-evaluated.   Thereafter, on December 13, 2001 Dr. Rana again indicated

that claimant should remain off work until seen by another physician and re-evaluated by

Dr. Rana.   Finally, on December 28, 2001 Dr. Rana opined that claimant should remain

off work until she was seen and released by Dr. Capocelli, a neurosurgeon to whom he had

referred claimant.

Although Dr. Rana’s medical treatment was unauthorized, his medical opinion

regarding claimant’s condition cannot be discounted simply because he was an

unauthorized treating physician.  While Dr. Holder had opined on November 29, 2001 that
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it was his intention to release the claimant to return to work at full duty at the time of

claimant’s next visit two weeks later, claimant did not return to Dr. Holder and he did not

release the claimant to full duty work.  Instead, claimant sought medical treatment from Dr.

Rana who opined that claimant should refrain from working.

Even though claimant was referred by Dr. Rana to Dr. Capocelli, claimant did not

see Dr. Capocelli until September 19, 2002.   Claimant testified that during this period of

time several appointments were made for her with Dr. Capocelli, but that those

appointments were always canceled by his office.  At the time of Dr. Capocelli’s initial visit,

his impression was that claimant was suffering from myofascial syndrome.   Dr. Capocelli

recommended that the claimant undergo a lumbar myelogram.   A subsequent CT scan

post-myelogram revealed bulging at the L4-5 level and a mild encroachment on the nerve

root at that level.   Dr. Capocelli did not believe that claimant was a surgical candidate but

instead agreed to treat claimant with lumbar epidural steroid injections, physical therapy,

and medication.   In a form completed November 19, 2002, Dr. Capocelli stated that in his

opinion the claimant had not reached maximum medical improvement for her compensable

injury.   Furthermore, on May 29, 2003 Dr. Capocelli indicated in a report that claimant was

to be off work until her steroid injection regime was completed.   Based upon this opinion

of Dr. Capocelli, the respondent at some point reinstated payment of temporary total

disability benefits.

Based upon the foregoing, I find that claimant is entitled to temporary total disability

benefits beginning December 4, 2001 and continuing through July 2003, with the exception

of those periods previously paid by the respondent.   While Dr. Holder had indicated on

November 29, 2001 that he was going to release the claimant to return to full duty in two

weeks, the claimant did not return to Dr. Holder for additional medical treatment.  Instead,

she sought medical treatment from Dr. Rana, a family physician.   Although Dr. Rana’s

medical treatment was unauthorized, his medical opinion cannot simply be dismissed.  Dr.
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Rana completed slips indicating that claimant should be off work beginning on December

4, 2001, and continuing until she was released by Dr. Capocelli.   After claimant came

under the care of Dr. Capocelli, he indicated by report dated November 19, 2002 that

claimant had not reached maximum medical improvement and in May 2003 indicated that

claimant should remain off work until her injections were completed.   Dr. Capocelli did not

indicate that claimant had reached maximum medical improvement until December 2,

2003.   As previously noted, at some point the respondent re-instituted payment of

temporary total disability benefits.   Claimant testified that this did not occur until July 2003.

On the other hand, there is some indication that this may have occurred as early as May

2003.   In any event, I find that claimant has met her burden of proving by a preponderance

of the evidence that she remained within her healing period and that she suffered a total

incapacity to earn wages beginning December 4, 2001 and continuing through July 2003,

with respondent entitled to credit for any temporary total disability benefits paid prior to that

date.

WAGE LOSS.

As a result of her compensable injury the claimant has been assigned a permanent

physical impairment rating in an amount equal to 7% to the body as a whole which has

been accepted by the respondent.   Claimant contends that as a result of her compensable

injury she is entitled to permanent partial disability benefits over and above the impairment

rating based upon a loss in wage earning capacity.   Pursuant to A.C.A. §11-9-522(b)(1)

when considering claims for permanent partial disability benefits in excess of the

permanent physical impairment, the Commission may take into account in addition to the

impairment various factors including the claimant’s age, education, work experience, and

other matters reasonably expected to affect the claimant’s future earning capacity.  Here,

the claimant is a 41 year old woman with a 12th grade education.   After graduating from
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high school the claimant did acquire a CNA license which has now expired.   Claimant

testified that her prior jobs have primarily consisted of bartending which required her to lift

cases of beer and kegs of beer.   Claimant also acknowledged that she has previously

worked as a waitress, hostess, and as a cashier.   In addition, claimant testified that for

approximately four to five months she performed some secretarial work which consisted

of posting data on a computer and filing.  Claimant testified that she has applied for

employment with several employers but has not been hired as of the date of the hearing.

In his December 2, 2003 report, Dr. Capocelli indicated that claimant had permanent

restrictions of performing light duty work only.  He assigned restrictions of no lifting more

than 25 pounds up to 33% of the day.   He also noted that claimant would need frequent

position changes with no frequent bending, squatting, climbing, et cetera.

Also relevant is a functional capacities evaluation which was performed on

November 26, 2003.   That evaluation report indicates that some of claimant’s movement

patterns were noted to improve by distraction with claimant’s pain not being proportional

to those movement patterns.   The report indicates that testing revealed some sub-maximal

effort and minor inconsistencies.   The report indicates that claimant can perform light

physical duty with the ability to lift up to 23 pounds and that she should alternate sitting and

standing every 15 to 30 minutes.   Since claimant gave sub-maximal effort at the time of

the evaluation, the evaluation does reflect claimant’s minimal physical restriction but may

not reflect her actual limitations due to the sub-maximal effort.

In summary, after reviewing all the relevant wage loss factors in this case, I find that

claimant has suffered a loss in her wage earning capacity in an amount equal to 7% to the

body as a whole.   While claimant has had some significant permanent physical restrictions

placed upon her by Dr. Capocelli, claimant did not undergo surgery and has been assigned

only a 7% impairment rating.   In addition, the functional capacity evaluation reveals that

claimant gave sub-maximal effort during testing.   Finally, although claimant has in the past
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performed some job activities which have required heavy lifting, I do note that claimant is

relatively young, that she has a high school education, and that she has been able to work

at a light-duty job performing sedentary-type work on a computer and filing.   Claimant was

of the opinion that she could perform this type of work in the future.   Based upon the

foregoing, I find that claimant has suffered a loss in wage earning capacity in an amount

equal to 7% to the body as a whole.

AWARD

Claimant has failed to prove by a preponderance of the evidence that respondent

is liable for payment of Dr. Rana’s medical treatment.   Dr. Rana was an unauthorized

physician; therefore, respondent is not liable for payment of his medical treatment. 

Claimant has met her burden of proving by a preponderance of the evidence that she is

entitled to temporary total disability benefits beginning December 4, 2001, and continuing

through July 2003 with the exception of any periods previously paid by the respondent.

Finally, claimant has met her burden of proving by a preponderance of the evidence that

she has suffered a loss in wage earning capacity in an amount equal to 7% to the body as

a whole as a result of her compensable injury.   Respondent has controverted claimant’s

entitlement to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is hereby awarded an

attorney fee in the amount of 25% of the indemnity benefits payable to the claimant.  This

fee is to be paid one-half by the carrier and one-half by the claimant.   The respondents

are to withhold the claimant's portion of the attorney's fee from the claimant's award and

to pay the attorney's fee directly to the claimant's attorney.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


