
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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WAL-MART STORES, INC., EMPLOYER RESPONDENT
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Hearing before Chief Administrat ive Law  Judge David Greenbaum on November
12, 2004, at Forrest City, St. Francis County, Arkansas.

Claimant represented by Ms. M. Kathleen Talbot t, Attorney-at-Law , Wynne,
Arkansas.

Respondents represented by Mr. Andrew  M. Ivey, Attorney-at-Law , Litt le Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing w as conducted November 12, 2004, to determine whether the

claimant  w as entit led to addit ional w orkers’  compensation benefits.

A prehearing conference w as conducted in this claim on September 22,

2004, and a Prehearing Order w as f iled on said date.  At the hearing, the

part ies announced that  the st ipulat ions, issues, as w ell as their respect ive

contentions w ere properly set  out in the Prehearing Order subject to further

clarif ication, set out below.  A copy of the Prehearing Order w as int roduced as

“ Commission’s Exhibit  1"  and made a part of the record w ithout objection.

At the prehearing conference, it  w as st ipulated that  the employment

relat ionship existed at all relevant t imes, including June 2, 2003; that the
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claimant sustained a compensable back injury on said date; that  he earned

suff icient w ages to entit le him to compensat ion rates of  $406.00 per w eek for

temporary total disability and $305.00 per w eek for permanent part ial disability;

that  respondents had paid various medical and indemnity benefit s; and that

respondents had controverted all benefits beyond those previously paid.  At the

hearing, it  w as agreed that respondents had never paid any temporary total

disability benefits, to date.  Concerning payment  of  various medicals,

respondents paid for the initial off ice visit to Dr. David Thrash, follow ing a

change of physicians request w hich w as approved and w hich w ill be set out

further below , as well as authorized medical treatment through November 3,

2003, but has not  paid any addit ional medical beyond said date.  

By agreement of  the parties, the  issues to presented for determination

included:

1) Respondents’  responsibility for outstanding, together w ith cont inued
medical treatment.

2) Whether the claimant ’s healing period had ended, as w ell as claimant’s
entit lement to temporary total disability.

Claimant contended, in summary, that respondents improperly

terminated his medical treatment, as well as failed and/or refused to pay related

medical expenses; that respondents should be held responsible for all

outstanding medical treatment, together with continued, reasonably necessary

medical treatment.  In addition, the claimant contends that his healing period
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has not ended; that he was, and continues to be, required to utilize annual

leave and sick leave to obtain medical treatment for which he should be

reimbursed for any time required to take off work at the direction of treating

physicians for his admitted injury; and that a controverted attorney’s fee should

attach to any additional benefits awarded.

The respondents contended  that it has paid all appropriate benefits to

which the claimant is entitled, maintaining that it paid appropriate medical

treatment through November 3, 2003, at which time Dr. Ken Rosenzweig

opined that the claimant had reached maximum medical improvement and that

the claimant cannot show entitlement to medical treatment beyond that

previously paid.  Respondents further contend that the claimant cannot prove

entitlement to temporary total disability, specifically maintaining that the

claimant cannot prove that he was within his healing period and totally

incapacitated from earned wages at any time.

At the hearing, respondents further contended that the employer, at all

times, had light duty available for the claimant which precluded his entitlement

to temporary total disability; however, no witnesses were called relative to this

allegation.

The claimant w as the only w itness to test ify.  The record consists solely

of the transcript  of the November 12, 2004, hearing containing numerous

exhibits.  Because a question arose concerning authorized medical treatment,
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subsequent to the hearing, respondents submit ted a Commission Form AR-N,

signed by the claimant, as well as a change of physician Order signed on

September 8, 2003, approving a change of physicians from Dr. Kenneth

Rosenzweig to Dr. David Thrash.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The st ipulat ions agreed to by the parties are hereby accepted as fact.

3. The claimant’s healing period ended on or before November 3, 2003.

4. The claimant is entit led to temporary total disability benefits not be

exceed  six (6) w eeks, specif ically, any dates w ithin his healing period

in w hich he w as required to ut ilize annual leave and/or sick leave in order

to obtain medical treatment at the direct ion of  authorized treat ing

physicians, Dr. James T. Meredith and Dr. Kenneth Rosenzweig.

5. Respondents are responsible for the chiropract ic treatment  provided by

Dr. David Thrash beginning September 8, 2003, and cont inuing through
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at least the last date treatment w as provided on October 6, 2003.

Respondents are not responsible for any chiropract ic t reatment prior to

the change of physicians Order being f iled on September 8, 2003.  In

addition, respondents are not responsible for any treatment provided by

unauthorized treat ing physicians, specifically, Dr. Frank Schw artz, Dr.

Jeffrey Kornblum, and Dr. Sunil Gera.

6. Addit ional issues, as well as claimant ’s entit lement  to further benef its,

if  any, are, by necessity, specif ically reserved.

DISCUSSION

The claimant , How ard I. Bennet t, test if ied in his ow n behalf.  The

claimant is forty-nine (49) years old.  He has been employed by the respondent,

Wal-Mart, since September 25, 1990.  The claimant w as employed primarily

as an assembler.  His duties consisted primarily of  assembling bicycles and

furniture.  He w as also a handyman, repairing broken and returned items.  The

claimant sustained an admitted, compensable injury on June 2, 2003.  The

claimant w as attempting to pull out a f ixture, and, w hile backing up, a sharp

part of a shelf jammed him in the middle of his back, causing him to step

forward onto a shelf  w hich slipped, causing him to tw ist  his low  back.  The

claimant prompt ly reported the incident and f illed out an incident report, but  did

not seek medical treatment  immediately.  The claimant  w as init ially examined

and treated by the company doctor, Dr. James Meredith, on June 10, 2003.
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Dr. Meredith’s notes contained a history consistent w ith the injury.  Dr.

Meredith further points out that  the claimant  injured his back in 1991 and again

in 1999 w hile lift ing at Wal-Mart.  Dr. Meredith ran various diagnostic studies

and subsequently referred the claimant  to Dr. Kenneth Rosenzw eig, an

orthopedic surgeon in Lit t le Rock, Arkansas.  (Tr.10-12)(Resp. Ex. A, pp.6-10)

It  is unclear from the record w hen the claimant f irst saw  Dr. Rosenzweig.

However, it  is apparent that the claimant returned to Dr. Rosenzw eig on July

29, 2003, at w hich t ime Dr. Rosenzw eig review ed the MRI report ordered by

Dr. Meredith.  Dr. Rosenzw eig pointed out  that  the MRI ref lected a bulge at  L4-

5, but no evidence of herniated disc.  Dr. Rosenzweig further noted the

degenerative disc changes w ithout acute findings to suggest the necessity for

surgical intervent ion.  He recommended continued medication, as w ell as

physical therapy.  Dr. Rosenzweig also noted that because of the claimant’s

inability to keep up w ith the physical demands of  his job, that  the claimant  had

to take personal and sick leave from June 17 through the first w eek of  July,

2004.  A port ion of  his July 29, 2003, report states:

His w ork should be restricted to 10 pounds of lif t ing, pushing, and pulling.  Sit
and stand at w ill.  It encouraged that the personal and sick leave that Mr.
Bennet t took in regard to his injury sustained at w ork be a covered time off
from his compensable injury, rather than his vacation t ime.  This is a patient-
induced request and, as a treat ing physician, I am in agreement that this is a
reasonable inquiry to be review ed by his third party coverage.

We have asked Mr. Bennett to check back in 3 w eeks for cont inued follow  up
after he completes a course of therapy to monitor his progress.  (Resp. Ex. A,
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pp.9-10)

The record reflects that the claimant experienced an incident at home on

Sunday, August 10, 2003, w hen he turned over in bed and felt a pop in his

back follow ed by nausea and severe dizziness w hich required him to seek

emergency room treatment  and w hich w as confirmed in Dr. Meredith’s notes.

Thereafter, the claimant continued under the care of Dr. Rosenzweig.

(Tr.14)(Resp. Ex. A, p.12)

While under the care of Dr. Rosenzw eig, the claimant requested and

obtained a change of treat ing physicians from Dr. Rosenzw eig to Dr. David

Thrash, a chiropractor in Forrest  City, Arkansas.  The claimant  undisputed

test imony is that  the respondent insurance carrier only agreed to pay for the

init ial evaluation by Dr. Thrash, but for some unexplained reason, failed and/or

refused to pay for the follow -up treatment .  The claimant  stated that  he saw

Dr. Thrash at least eleven (11) times and that the treatment w as helping him

but that the claims representative refused to pay for the follow -up treatment

despite his request  for t reatment .  (Tr.26-28)

Subsequent to the hearing, respondents submitted a Commission Form

AR-N concerning claimant ’s change of physician rights, as w ell as an Order

signed by Pat Capps Hannah, Administrator for the Commission’s Medical Cost

Containment Department, authorizing the change from Dr. Rosenzw eig to Dr.

Thrash; however, again, failed to offer any explanation concerning its refusal
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to pay for the treatment.  

I feel compelled to point out that, at  the time of the within hearing, the

claimant  had not returned to Dr. Thrash since apparently on or about  October

6, 2003, and did not request addit ional treatment  from Dr. Thrash.  Further, as

ref lected by the f inal report  from Dr. Rosenzw eig, the claimant ’s healing period

has since ended.  As w ill be set  out further below , the claimant  has since been

examined and evaluated by unauthorized treat ing physicians w hose treatment

w as apparently paid under the claimant’s health insurance policy provided by

the respondents.  (Tr.39)(Resp. Ex. A, p.16)

The  claimant test if ied that after he stopped going to Dr. Thrash, he did

not seek any medical  care until follow ing an incident in January, 2004, w hen

he bent over and his back popped,  at  w hich  t ime he w ent to Dr. Meredith,

the company doctor. Thereaf ter,  the  claimant  w ent,  on  his  own,  to  Dr.

Frank Schwartz, his personal physician, w ho referred him to Dr. Jef fery

Kornblum, a neurosurgeon in  Jonesboro,  Arkansas,  for  evaluation.  Dr.

Kornblum,  in  turn,  referred  the claimant  to  Dr. Sunil  Gera, a  pain

specialist ,  w ho  treated  him  w ith  facet inject ions  in  June,  2004.  The

claimant  has  not  sought any medical treatment  since   that    t ime, 

maintaining  that  he  could  not   aff ord  the  treatment .   It   is unclear w hether

the claimant ever met his deduct ible because the aforementioned medical

treatment w as paid, in part, by the claimant ’s health insurance coverage. As
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ref lected by the documentation submit ted subsequent  to the hearing, the

claimant w as granted his one-time only change of  physicians under the

Workers’  Compensation Act  and the treatment provided by any providers after

September 8, 2003, are unauthorized medical treatment.  Although the

claimant may very w ell be entit led to cont inued, reasonably necessary, follow -

up medical care, it  must be by an authorized treat ing physician or w ithin a

change of valid referrals from an authorized treat ing physician pursuant to

A.C.A. §11-9-514.

By agreement of the part ies, tw o (2) principle issues w ere presented for

determination.  The f irst  w as w hether the respondents were responsible for

outstanding medical expenses, together w ith cont inued medical treatment.  The

next  issue concerned claimant’s entit lement to temporary total disability.

MEDICAL TREATMENT

The Workers’  Compensation Act  requires employers to provide such

medical services as may be reasonably necessary in connection w ith an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. vs. Garey, 61

Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment under A.C.A. §11-9-508 is a question of fact for

the Commission.  Gansky vs. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Geo Specialty Chem., Inc. vs. Clingan, 69 Ark. App. 369 , 13

S.W.3d 218 (2000).  Medical treatment w hich is required to stabilize and
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maintain an injured w orker’s status remains the responsibility of  the employer.

Artex Hydrophonics, Inc. vs. Pippin, 8  Ark. App. 200, 649 S.W.2d 845 (1983).

The medical evidence in this claim is ext remely confusing.  The reason,

in part, is because w hile respondents exercised good faith in meeting its

obligations under our workers’  compensation laws by providing the claimant

w ith medical and related treatment, including a one-t ime change of physicians

to a doctor of his choice, it  apparently only paid for the initial evaluation by Dr.

Thrash, after w hich it  terminated all medical t reatment  despite an opinion by Dr.

Rosenzw eig that the claimant required on-going medical maintenance.

Respondents w ere not  just if ied in unilaterally terminating the claimant ’s medical

treatment w ithout providing justif ication for so doing, and w ithout providing the

claimant a means to obtain follow -up maintenance treatment  as recommended

by its physicians.  Dr. Rosenzw eig last evaluated the claimant  on September

25, 2003.  His narrat ive report is set out in its entirety below:

Mr. Bennett returns for follow  up of his low  back pain.  He has had treatment
for his blood pressure.  He has seen a chiropractor who has been treat ing his
“ vertebral malalignment”  and reducing his blood pressure w ith chiropract ic
manipulation.  He reports that he is much better from his chiropract ic treatment
in regards to his blood pressure, headaches, and back pain; but the adjustments
have not maintained their ef fect iveness and he has made a formal request w ith
w orker’s comp regarding transferring his care to my services from his treat ing
chiropractor.  I do not have any of this information direct ly, but this is what the
pat ient reported to me and he is asking for a referral if  he is not successful in
gett ing his change of physician transferred from ongoing chiropract ic treatment.

On examination today, his blood pressure is 160/80.  His ref lexes are
symmetric, bilateral.  Negative straight leg raise.  Negative f lip exam.  He can
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forward f lex to his knees but cannot extend past neutral.

There is no contraindication at this time to cont inuing his work w ith a 10 to 15
pound lif t ing restrict ion.  He says that he has been able to do so, as long as
other people bring them back to him to assemble.

It  is this physician’s recommendation that  Mr. Bennett seek care from a medical
doctor w ith prescript ive authority regarding his hypertension and not rely upon
chiropract ic manipulations and inject ions to cont rol his high blood pressure.
There is no question that pain can cont ribute to blood pressure and if t he pain
can be relieved, the blood pressure can be brought down; but  it  is
recommended that this pat ient be treated by a medical doctor w ith medication
and supervised therapy.  Diagnostics to date to show degenerat ive changes and
bulging discs, but  no true disc herniation or canal foraminal stenosis that require
decompression.  His pain and overall condit ion seem to be cascading w ith an
unknow n etiology and he may require treatment for his emot ional lability and
overall distress that appear to be cascading despite treatment for his
musculoskeletal complaints.  (Resp. Ex. A, p.15)

There w ere no narrat ive reports submitted from Dr. Thrash.  The claimant

did introduce Dr. Thrash’s off ice notes reflect ing treatment beginning August

22, 2003, and cont inuing through October 6, 2003.  (Cl. Ex. A, pp.29-36)

Respondents w ould not be responsible for any treatment  provided by Dr. Thrash

prior to the September 8, 2003, Order authorizing said treatment.  In addition,

as previously pointed out, the claimant apparently does not w ish to return to

Dr. Thrash for follow -up care.  The recommendations of Dr. Rosenzw eig, w ho

placed restrict ions on the claimant’s work activit ies w hile recommending that

the claimant obtain care from a medical doctor w ith prescriptive authority in

order to stabilize and maintain the claimant’s status conf irm the need for follow -

up treatment .  It appears that the problem, in part, is due to a lack of
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communication betw een the part ies.  Since the record reflects that the claimant

has cont inued working at all times w ith the except ion of several w eeks w hen

he w as taken off  w ork by authorized treat ing physicians and which w ill be

discussed further below , it  is the fervent  hope of this administrat ive law  judge

that  the part ies can agree on a physician to provide the maintenance care

required by the claimant.  I feel compelled to point out that it  appears that Dr.

Rosenzw eig has, at all times, properly diagnosed the claimant’s injury and

recommended a course of treatment w hich the part ies should reconcile by

agreement rather than requiring protracted litigation.

TEMPORARY TOTAL DISABILITY

Temporary total disability is determined by the extent to which a

compensable injury has affected a claimant’s ability to earn a livelihood.  It is

that period in which an employee is within the healing period and totally

incapacitated to earn wages.  Arkansas State Highway Dept. vs.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981); J.A. Riggs Tractor

Co. vs. Etzlkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990); Stafford vs.

Arkmo Lumber Co., 54 Ark. App. 286, 925 S.W.2d 170 (1996).  The healing

period is that period for healing of an injury resulting from an accident.  Ark.

Code Ann. §11-9-102(12) (Repl. 2002).  The healing period continues until the

employee is as far restored as the permanent character of the injury will permit,

and if the underlying condition causing the disability has become stable and if
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nothing further in the way of treatment will improve that condition, the healing

period has ended.  Harvest Foods vs. Washam, 52 Ark. App. 72, 914

S.W.2d 776 (1996); Carroll General Hospital vs. Green, 54 Ark. App. 102,

923 S.W.2d 878 (1996).  The persistence of pain may not of itself prevent a

finding that the healing period is over, provided that the underlying condition

has stabilized.  Mad Butcher vs. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time

of the injury.  The Commission may consider the claimant's physical capabilities

and evaluate his ability to engage in any gainful employment.  The claimant

bears the burden of proving both that he remains within his healing period and,

in addition, suffers a total incapacity to earn pre-injury wages in the same or

other employment.  see, Palazolo vs.Nelms Chevrolet, 46 Ark. App. 130,

877 S.W.2d 938 (1994).

The record reflects that the claimant has missed a total of between three

(3) and six (6) weeks of work as the result of the June 2, 2003, compensable

injury.  He was required to utilize his annual leave and sick leave during this

period of treatment within his healing period when he was required to remain

off work rather than receive temporary total disability.  It is my finding that the

claimant is entitled to temporary total disability for the days and weeks he was
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required to miss work between June 2, 2003, and November 10, 2003, when

Dr. Rosenzweig opined that the claimant’s healing period ended.  I simply

cannot determine from the record as a whole, including the claimant’s earning

history introduced as “Respondents’ Exhibit B” which days the claimant missed

work.  As previously pointed out, the claimant has continued to work for the

within employer at all times since November 10, 2003, and continuing through

the date of the hearing.  Even if the claimant’s healing period has not ended,

which is not conceded herein, nevertheless, the claimant would not entitled to

any temporary total disability after November 10, 2003, because he has

continued to work.

The claimant is entitled to temporary total disability for any time required

to take off work at the direction of treating physicians for his admitted injury.

It appears that it may require various bookkeeping reconciliations for the parties

to determine whether to reinstate annual and sick leave benefits for which the

claimant was apparently paid his full salary and required to utilize accrued

benefits or whether to simply pay the claimant up to the six (6) weeks of

temporary total disability to which he is entitled.  In view of the foregoing, I

hereby make the following:

AWARD

Respondent, Claims Management, Inc., is hereby directed and ordered

to pay and/or to reimburse the claimant for any outstanding and authorized
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medical treatment, including, but not limited to all treatment provided by Dr.

David Thrash after September 8, 2003, and respondents remain responsible for

continued, reasonably necessary maintenance care by an authorized treating

physician or an agreed upon treating physician.

Respondents are further directed and ordered to pay, to the claimant,

temporary total disability benefits at the rate of $406.00 per week for any dates

between June 3, 2003, and November 10, 2003, that the claimant was off

work at the direction of either Dr. James T. Meredith and/or Dr. Kenneth

Rosenzweig during which the claimant was required to take annual leave or

sick leave, and which can be determined based upon respondents’ personnel

records.

Additionally, claimant’s attorney, Ms. M. Kathleen Talbott, is hereby

awarded the maximum statutory attorney’s fee on this entire Award pursuant

to, and limited by, Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                              
Chief Administrat ive Law  Judge             


