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STATEMENT OF THE CASE

A hearing w as conducted June 18, 2004, to determine w hether the

claimant  w as entit led to addit ional w orkers’  compensation benefits.  

A prehearing conference was conducted in this claim on January 21,

2004, and a Prehearing Order was f iled on January 22, 2004.  At the hearing,

the part ies announced that  the st ipulat ions, issues, as w ell as their respect ive

contentions w ere properly set out in the Prehearing Order.  The part ies of fered

an addit ional st ipulat ion at  the hearing, and claimant amended her claim to

request  an addit ional period of temporary total disability.   A copy of the

Prehearing Order w as int roduced as “ Commission’s Exhibit  1"  and made a part
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of the record w ithout objection.

It was stipulated that the employment relationship existed at all relevant

times, including November 18, 2000; that the claimant sustained a

compensable injuries as the result of a specific incident identifiable in time and

place of occurrence on said date, specifically, respondents acknowledging a

fracture to the little finger of claimant’s right hand, as well as a compensable

left hip injury; that respondents paid some indemnity benefits, as well as

various medical and related treatment through on or about February 17, 2003;

and that respondents controverted all benefits beyond those previously paid.

At the hearing, it was agreed that the claimant’s average weekly wage was

sufficient to entitle her to compensation benefits at the rate of $141.00 per

week for both temporary total disability and permanent partial disability

benefits.

By agreement  of  the part ies, the primary issue presented for

determination was whether, in addition to the admitted injuries, the claimant

sustained a back injury as the result of the incident on November 18, 2000.  If

answered affirmatively, claimant’s entitlement to additional benefits must be

addressed.

The claimant contended, in summary, that the respondents

inappropriately suspended additional medical care; that she was entitled to

continued, reasonably necessary medical treatment, including, but not limited
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to treatment for her low back which claimant maintained she injured on

November 18, 2000, or, alternatively,  that the back injury was a compensable

consequence thereof; that she was entitled to additional temporary total

disability for the closed period beginning October 4, 2002, and continuing

through October 26, 2002; and that a controverted attorney’s fee should attach

to any additional benefits awarded.  At the hearing, the claimant amended her

contentions to include additional temporary total disability beginning February

28, 2003, when she underwent back surgery, and continuing through August

26, 2003.  The claimant reserved additional issues.

The respondents contended that it had paid all appropriate benefits to

which the claimant was entitled; and that the additional  medical treatment

was not reasonably necessary or related to the admitted injuries which had

long since healed.  Alternatively, respondents maintained that it was entitled

to an offset for all group health benefits which may have been paid on behalf

of the claimant pursuant to A.C.A. §11-9-411.

The claimant test if ied in her ow n behalf .  Debbie Scharfetter w as called

as a w itness for the respondents.  The record is composed solely of  the

transcript  of the June 18, 2004, hearing containing a joint exhibit  consisting of

forty-f ive (45) pages.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had
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an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The st ipulat ions agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence,

that , in addit ion to her admit ted injuries, she also sustained an injury to

her low  back on November 18, 2000.

4. Respondents are responsible for all reasonably necessary medical

treatment related to the claimant ’s low  back injury, including, but  not

limited to surgery performed on February 28, 2003, and respondents

remain responsible for continued, reasonably necessary medical

treatment.

5. The claimant has proven, by a preponderance of  the evidence, that  she

is entit led to temporary total disability for the period beginning October

4, 2002, and cont inuing through October 26, 2002, and, again, for the

period beginning February 28, 2003, and cont inuing through August 26,

2003.

6. The claimant’s healing period ended on or before August 26, 2003.
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7. Claimant’s entit lement  to addit ional benefits, if  any, has been specif ically

reserved.

8. Respondents are entit led to an offset or credit  equal to, dollar-for-dollar,

the amount  of  benefit s the claimant  has received for the same medical

services paid under a group health care plan pursuant to Ark. Code Ann.

§11-9-411 (Repl. 2002).

9. Respondents have controverted all benefits beyond those previously

paid.

DISCUSSION

The facts in this case are basically undisputed.  Although there is a

factual disagreement betw een the claimant and respondents concerning

w hether she sustained an injury to her right  hip rather than the acknow ledged

injury to her left  hip as a result of the incident on November 18, 2000, as w ill

be set  out further below , I f ind that the admit ted hip injury is of lit t le

consequence because the record reflects that the hip injury w as resolved in a

relat ively short period of t ime follow ing the claimant’s fall at w ork.  The record

ref lects that  the claimant ’s continuing physical problems follow ing the incident

relate to an aggravation of a pre-exist ing back condit ion rather than the

admit ted hip injury.  In fact, the record ref lects that  respondents exercised good

faith in meeting its obligations under our w orkers’  compensation laws by

cont inuing to pay for various medical and related treatment, including,
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t reatment for the claimant’s low back through on or about February 17, 2003,

at w hich t ime respondents controverted addit ional medical t reatment  related to

the claimant’s low  back w hile refusing to acknow ledge that  the claimant  ever

sustained a back injury as a result of the admitted incident.  A preponderance

of the credible evidence ref lects that the claimant’s ongoing symptoms were

related to a back injury rather than a hip injury.  It  is of  lit t le consequence

w hether the claimant’s initial complaints involved her left  hip rather than the

right hip because the source of the claimant’s cont inuing problems, need for

treatment , and subsequent disabilit y w ere all related to the back injury.

The claimant, Dorothy J. Bearden, is sixty-seven (67) years old.  She

w as employed by the respondent, Southland Racing Corporat ion, for thirty (30)

years.  The claimant w orked as a teller at the dog t rack in West Memphis,

Arkansas.  The claimant acknow ledged having been diagnosed w ith carpal

tunnel syndrome in 1990, w hich w as not treated as a w orkers’ compensation

claim.  She further admit ted a prior history of problems involving her left  knee

w hich began giving her diff icult ies in 1995 and has apparently grow n

progressively w orse.  The claimant denied having any signif icant back problems

or problems w ith her right  low er extremity prior to November 18, 2000.  The

claimant  described the incident  that caused her injury as follow s:

Q     All right.  Do you understand w e’re here today over an injury that  occurred
originally on November 18 th, 2000?
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A     Yes.

Q     If  you could, tell the Judge w hat  happened that  day.

A     Well, it  w as at night.  We were gett ing off  from w ork and there w as some
boxes that my co-w orker had put there beside the door, and I didn’ t  realize they
w ere there.  When I turned around to go turn my money in, I stumbled over the
boxes and fell, and my lef t  f inger hit one of the machines that w as sitt ing there
by w here I fell.  My hip hit  the concrete floor and I couldn’ t  move, and the
paramedics came and took me to the hospital.  They x-rayed me w hen I got
there.  They saw my f inger was broken, but  they said my hip and leg w asn’ t
broke.  So I went on.  For six w eeks I was off  from w ork.  I went back to work
and I cont inued to hurt and I starting going to the doctor, dif ferent doctors, and
they w ould tell me it  w as arthrit is.  I knew  it  w asn’ t  arthrit is, because w hen
you got arthrit is, you hurt w hen you go to bed, you hurt w hen you stand, and
I didn’t  hurt until I w ould w alk.

Q     Sorry to interrupt you, but w e’re going to get to that  in a minute.

A     Okay.

Q     I want to touch on a couple of  other things.

A     Okay.

Q     What w ere the parts of your body that hurt w hen you fell?

A     My hip and my leg was hurt, and my f inger.

Q     Okay.

A     And as t ime went on –

MR. NEWKIRK:    Your Honor, could w e clarif y w hich hip, please?

THE CLAIMANT:    Right.

BY MR. RICHARDSON:

Q     All right, and your right leg as w ell?
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A     Yeah, my leg and my hip, and w hen I w ould w alk, I w ould go to the
grocery store and sometimes my daughter w ould go w ith me, and I w ould hurt
so bad sometimes I’ d just have to sit  dow n in the middle of  the f loor.  They
w as telling me it  w as arthrit is, but I didn’t  hurt until I walked.  So I w ent from
doctor to doctor, and f inally my arthrit is doctor sent  me to Dr. Foley.  I told him
how  I hurt and he told me it w as my back.  Of course, my w orkmen’s comp
insurance had sent me to the hospital and had an MRI done on my back, but it
didn’ t  help any.  (Tr.8-10)

The claimant w as initially examined and t reated at  the Crit tenden

Memorial Hospital in West  Memphis, Arkansas.  The claimant sustained a

fracture of the lit t le finger to her right hand.  It  appears the only diagnost ic

test ings performed at  the emergency room w ere plain x-rays of the claimant’s

right  hand, right  knee, lumbar spine and left  hip.  (Jt. Ex. A, pp.7-8)

The claimant w as next  examined and treated by Dr. Mark Harriman, w ith

the Memphis Orthopedic Group on November 30, 2000.  Dr. Harriman’s patient

history states:

PI:    Ms. Bearden is a 64 year old teller at Southland Greyhound Park w ho fell
18 November.  She says that  she landed on her right  knee and then had a lef t
knee kind of come up behind her and also injured her right small f inger.  The
only things that still bother her are the right small f inger and some pain on the
outside of the left  hip.  She has never hurt these areas before and she is in
good health other than obesit y.  She does have some diabetes.

Dr. Harriman placed the claimant’s f inger in a splint and prescribed

physical therapy for w hat  he diagnosed as hip bursit is.  The claimant  returned

to Dr. Harriman on December 21, 2000, at  w hich t ime he cont inued her on

light-duty.  Because the claimant could not w ork as a teller w ith her f inger in

a splint, she remained off-work unt il released by Dr. Harriman for full-duty on
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January 2, 2001.  (Jt. Ex. A, pp.11-12)

The claimant  w as subsequently referred to Dr. Guy J. L’Heureux for

evaluat ion of her complaints.  Dr. L’Heureux noted that, by history, all of  the

claimant’s complaints related to the November 18, 2000, injury at w ork.  He

noted that, by history, the claimant had related pain on the lateral aspect of the

right knee, as well as the lateral aspect  of the leg.  The claimant  also

complained of  cramping of  the distal right thigh and the lateral aspect of the

right leg w hich w as only caused by w eight bearing.  Dr. L.Heureux diagnosed

degenerative arthrit is of the right knee which he felt w as responsible for the

radiat ion of  pain on the lateral aspect  of  the leg.  (Jt. Ex. A, pp.13-14)

The claimant next  returned to Dr. Harriman at the Memphis Orthopedic

Group on August 16, 2001.  His report states, in part:

CENTRAL:   Ms. Bearden says she has been hurt ing off  and on since she saw
me last year, but lately has had some giving w ay in the right  leg and pain over
the outer aspect of  the right  hip that  refers dow n into the lateral calf .  She has
no numbness, t ingling, bow el or bladder symptoms.  She presents today
moderately overw eight.  She walks slowly, but  actually w ith good gait  and no
limp.  She has a negative straight leg raise.  She has no pain to hip rotation, but
is very tender to palpation over the greater t rochanter on the right .  Her ref lexes
are 0/4 in the knees and 0/4 in the ankles.  X-rays of  the hip look f ine.

IMPRESSION:   Trochanteric bursitis   (Jt . Ex. A, p.15)

It  should be noted that despite the claimant’ s complaints that her right

leg had been giving w ay, Dr. Harriman did not conduct any additional diagnostic

studies except for an x-ray of the hip which appeared normal.  He treated the



-10-

claimant w ith physical therapy and medication and permit ted her to cont inue

w orking. 

The claimant’s subsequent course of medical treatment is unclear.  She

did return to the Memphis Orthopedic Group on October 15, 2002, at w hich

t ime she w as evaluated by Dr. K. Blake Ragsdale, an orthopedic surgeon w ithin

the group.  Although Dr. Ragsdale, by history, indicated that the claimant

presented w ith a new  complaint, specif ically, chronic low  back pain and right

buttock pain, posterolateral thigh pain, as well as medial thigh pain, Dr.

Ragsdale does note that  the claimant w as sent for an MRI study in April w hich

w as the f irst  t ime that  the claimant  had undergone any studies other than plain

x-rays.  Dr. Ragsdale interpreted the studies to ref lect  mult iple problems,

including, for the f irst  t ime, low  back problems w hich, subsequent  medical

opinion determined, had been the source of the claimant’s complaints from the

inception of her injury.  Dr. Ragsdale ordered addit ional diagnostic studies

including a funct ional capacity evaluation and permit ted the claimant to return

to w ork on October 28, 2002.  (Jt. Ex. A, pp.20-29)

Apparently, the claimant  w as last  examined by Dr. Ragsdale on

November 11, 2002, at w hich t ime he placed her on permanent physical

restrict ions, specif ically, a lif t ing restrict ion.  Despite his interpretation that the

claimant gave a submaximal effort  on the funct ional capacity evaluation, he

opined that  the claimant  sustained a f ive percent  (5%) permanent physical
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impairment to the body as a whole.  (Jt . Ex. A, p.31)

The medical record ref lects that  the claimant  w as subsequently referred

to Dr. Kevin T. Foley, a neurosurgeon at t he Semmes Murphy Spine Institute

in Memphis, Tennessee.  Rather than conduct a further analysis of the medical

evidence, suf f ice it  to say that  follow ing further evaluations, as w ell as a repeat

MRI, Dr. Holt  related the claimant ’s tw o (2) year history of physical problems

to a fairly signif icant spondylolisthesis at L4-5 and significant stenosis which,

by history, w as aggravated by the fall at w ork.  Dr. Holt felt that the claimant

w as a good candidate for decompression and fusion.  The claimant underwent

a fusion on February 28, 2003.  The surgery immediately eliminated the

symptoms w hich the claimant had been experiencing since her injury.  The

record ref lects that the claimant reached maximum medical improvement on or

before August 28, 2003, although Dr. Foley has not assessed permanent

impairment, to date.  I feel compelled to further point out that  it  appears that

the major cause of the claimant’s permanent impairment and/or disability,  if

any, is related to the pre-existing condit ion rather than the November 18, 2000,

aggravation of this pre-existing condit ion.  However, that issue is, by necessit y,

specif ically reserved.  (Jt. Ex. A, pp. 34-45)

COMPENSABILITY

In w orkers’  compensation law , an employer takes the employee as he

finds him, and employment circumstances that aggravate pre-existing
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condit ions are compensable.  Heritage Baptist Temple vs. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-existing, non-

compensable condit ion by a compensable injury is, it self , compensable.  Oliver

vs. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a

new  injury result ing from an independent incident.  Crudup vs. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900 (2000).  An aggravation, being a new  injury

w ith an independent cause, must meet the definit ion of a compensable injury

in order to establish compensability for the aggravation.  Farmland Insurance

Company vs. DuBois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

If  the aggravat ion/new injury is an accidental injury, it  must meet the

follow ing criteria to establish compensability: it  must be (1) an independent

incident; (2) w ork-related; (3) caused by a specif ic incident identif iable by a

t ime and place of occurrence.  See, Ark. Code Ann, §11-9-102(4)(A)(i) (Repl.

2002); Farmland Insurance Company vs. DuBois, supra.   

I found the claimant to be a most credible witness.  The claimant

test if ied that  after she returned to work, she frequently voiced her complaints

concerning her ongoing physical problems to her immediate supervisor, Dana

McClendon.  Although Ms. McClendon was identif ied as a w itness for the

respondent, she did not test ify.  The claimant also pointed out that the

respondent carrier’s medical case coordinator, Cheryl Rogers, accompanied her

to various doctor visits and w as aw are of the claimant’ s complaints.  In fact,



-13-

Ms. Rogers scheduled the claimant’s return visits to the Memphis Orthopedic

Group in October, 2002, at w hich t ime the claimant w as again taken off  w ork;

however, for some inexplicable reason, respondents failed and/or refused to pay

any indemnity benef its during this time.  The record ref lects that the

respondents’  medical providers took the claimant off  w ork on October 4, 2002,

and that she returned to work on October 26, 2002.   As previously pointed

out, respondents exercised good faith in providing the claimant w ith continued

follow -up medical care through on or about February 17, 2003.  For reasons

not fully explained, it  cont roverted all additional benefits requiring the claimant

to prove that  she sustained a back injury at the t ime of  the November 18,

2000, admitted incident.  

Where no explanation is offered for the absence of  company employees

as w itnesses, w ho are in a posit ion to contradict the claimant’s test imony if  it

is not true, the Commission, as triers of fact, may properly draw the inference

that  their testimony w ould have been unfavorable to the company.  Brow er

Mfg., Co. vs. Willis, et al, 252 Ark. 755, 480 S.W.2d 950 (1972).

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

her favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the
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evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d

629 (1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give claimant the benefit of

the doubt in making factual determinations.  However, current law requires that

evidence regarding whether or not claimant has met her burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

When a claimant’s disability arises soon after the accident and is logically

attributable to it, with nothing to suggest any other explanation, the

Commission may find the existence of the causal connection.  Hall vs.

Pitman Construction Co., 235 Ark. 104, 357 S.W.2d 263 (1962); Harris

Cattle Company vs. Parker, 256 Ark. 166, 506 S.W.2d 118 (1974).  The

claimant’s credible testimony, together with the medical evidence, establishes

that causal connection.  Kearby vs. Yarborough Brothers Gin, 248 Ark. 1096,

455 S.W.2d 912 (1970); Exxon Corp. vs. Flemming, 253 Ark. 798, 489

S.W.2d 766 (1973).

It is undisputed that the claimant sustained mult iple, compensable injuries

result ing from a fall at w ork on November 18, 2000.  Respondents recognized

a fracture to the lit t le f inger of the right hand, as w ell as bruising and swelling
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to the right  knee, and injury to the “ lef t”  hip, apparently because either a

contusion to the lef t  hip or complaints of  hip pain.  Whether the medical

evidence or the claimant’s recollection is incorrect concerning her init ial

complaints, the claimant’ s credible testimony and the medical evidence

supports that the claimant’s ongoing complaints involved the right  low er

extremity w hich w as diagnosed as hip bursit is rather than a back injury.  Once

the claimant received proper diagnostic studies, the true nature of the

claimant’s injury w as determined a back injury as the result of an aggravation

of a pre-existing condit ion.

After review ing the evidence in this case impartially, w ithout giving the

benefit  of  the doubt  to either party, I f ind that  the claimant  has sustained her

burden of proving, by a preponderance of  the credible evidence of  record, that

she sustained a compensable back injury as the result of  an aggravation of her

pre-exist ing condit ion on November 18, 2000, and is ent it led to the addit ional

w orkers’  compensation benefits claimed.  Accordingly, I hereby make the

follow ing:

AWARD

Respondent, Gallagher Basset t Insurance Company, is hereby directed

and ordered to pay, to the claimant, temporary total disability benefits at the

rate of  $141.00 per w eek for the periods of  October 4, 2002, through October

26, 2002, and, again, beginning February 28, 2003, and cont inuing through
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August 26, 2003.

All accrued benefits shall be paid in lump sum and w ithout discount.

Respondents are further directed and ordered to pay all outstanding

hospital, medical and related expenses as a result of claimant’s compensable

injury, including, but not limited to back surgery performed on February 28,

2003, and respondents remain responsible for cont inued, reasonably necessary

medical treatment.  Respondents are entit led to an offset, dollar-for-dollar,

medical benefits that have been paid by a group accident and health policy

pursuant  to Ark. Code Ann. §11-9-411.

Additionally, claimant’s attorney, Mr. Kristofer E. Richardson, is hereby

aw arded the maximum statutory attorney’s fee on this entire Aw ard pursuant

to, and limited by, Ark. Code Ann. §11-9-715.

This Aw ard shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                              
Chief Administrat ive Law  Judge             


