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STATEMENT OF THE CASE

 A hearing was held on November 20, 2003, in Fort Smith,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on September

15, 2003.  This pre-hearing order set forth the stipulations

offered by the parties, the issues to litigate and the contentions

thereto.  

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On November 15, 2002, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her back on

November 15, 2002.
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4. The claimant is entitled to a weekly compensation rate of

$335.00 for temporary total disability and $251.00 for permanent

partial disability.

5. Respondents have accepted a 5 percent impairment.

6. Some medical has been paid.

By agreement of the parties the issues to litigate are limited

to the following:

1. Change of physician.

2. Additional related medical.

3. Additional temporary total disability from June 25, 2003,

to a date to be determined.

4. Attorney’s fees.

All other issues were reserved.

In regard to the foregoing issues the claimant contends that

she is entitled to reinstatement of temporary total disability

benefits as of June 25, 2003, and that those benefits should

continue until a date yet to be determined.  She also contends that

she is entitled to treatment by or at the direction of Dr. Art

Isley and his associates.  The claimant contends that her attorney

is entitled to an attorney’s fee on any temporary total disability

benefits not previously paid and in regard to any permanent

disability benefits in excess of 5 percent to the body as a whole.

   In regard to the foregoing issues the respondents contend that

they are currently investigating claimant’s entitlement to

additional medical treatment.  Respondents have proposed sending

claimant for an IME, and respondents currently await claimant’s
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response.  Respondents contend that claimant cannot prove

entitlement to additional TTD benefits.  Specifically, respondents

contend that claimant cannot meet her burden of proving that she

remains in her healing period and is totally incapacitated from

earning wages.  In addition, respondents contend that claimant has

not produced a valid impairment rating in addition to her 5 percent

rating.  Therefore, respondents contend that claimant cannot show

entitlement to PPD benefits in excess of her 5 percent impairment

rating.  Respondents respectfully reserve the right to supplement

this pre-hearing questionnaire at a later date.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1 and the respondents submitted documentary evidence

marked Respondents’ Exhibit No. 1.  All these exhibit were admitted

without objection.

 DISCUSSION

The claimant testified and the parties have stipulated that

she sustained a compensable injury to her back on November 15,

2002.  The claimant explained that she and another CNA were trying

to moved a resident and he began to fall causing her to fall and

hurt herself.  The claimant testified that this event was reported

immediately and she was sent to the doctor after the incident

report was filled out.  The claimant testified that she first was

seen by Dr. Olaimen who put her on medications, did an x-ray and

referred her to another physician if she did not get better.  The
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claimant testified that she was in fact seen by Dr. Bennett who put

her on anti-inflammatory and pain medications as well as had her go

for physical therapy.  The claimant testified that she had an MRI

and after this she was sent to be seen by Dr. Armstrong and then

was subsequently referred to Dr. Holder.  The claimant testified

that none of these doctors were of her choice.  The claimant agreed

that on March 21, 2003, Dr. Holder referred her to her family

physician, Dr. Isley.  The claimant indicated that she was still

under the care and treatment of Dr. Isley as it pertains to her job

related injury.  The claimant agreed that Dr. Isley is in practice

with Dr. Ploetz and on occasions when she cannot be seen by Dr.

Isley, she has seen Dr. Ploetz.  The claimant testified that she

last saw Dr. Isley two weeks prior to this hearing and he has

referred her to Dr. Capacelli, a neurosurgeon. 

The claimant agreed that she has had some back problems since

2001 but it had been over a year prior to November 15, 2002, that

she had received any medical treatment for her back.  The claimant

testified that she has a knot that comes up in the lower part of

her back which causes her to have severe headaches and the pain

radiates down her right leg into her foot and makes her foot draw

upward.  The claimant stated that sometimes her leg goes numb and

there have been times which she has fallen because of her leg being

numb and having no feeling in it.  

The claimant testified that after Dr. Holder released her to

be seen by her family physician, she returned to work for the

respondent and she was put to work in the laundry room folding
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cloths.  The claimant testified that she continued to have problems

with the knot on her back and the stabbing pain in her back.  The

claimant testified that Dr. Ploetz took her off work on June 25,

2003, due to her sever lower back pain.  The claimant agreed that

this off work slip further indicated that she needed to be seen by

a neurosurgeon.  The claimant agreed that her doctor had

recommended that she have strict bed rest and not to drive her car

but since she is a single mom with two kids, these recommendation

are difficult to strictly comply with.  The claimant testified that

these restrictions were placed on her by Dr. Ploetz on July 2,

2003.

On cross examination, the claimant agreed that the x-rays

taken of her lumbar spine on November 15, 2002, were normal.  The

claimant also agreed that she was returned to work with the

restrictions of no pushing, pulling, lifting or tugging and that

the respondents accommodated these restrictions.  The claimant

agreed that when she was released by Dr. Holder in January 2003

with a lifting restriction of no more than twenty pounds, the

respondent accommodated this restriction as well.  The claimant

stated that Dr. Holder told her on their last visit that it was all

in her head, she had reached maximum medical improvement and he

issued her a 5 percent impairment rating which she has been paid.

The claimant testified that she has applied for SSI at the

recommendation of Dr. Isley.  The claimant agreed that Dr. Isley is

not a neurologist or a neurosurgeon and Dr. Armstrong, who is a

neurologist, has not recommended surgery for her, indicating that
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she would get better.  The claimant also agreed that she had not

renewed her CNA licence because it is her understanding from Dr.

Holder that she would not be able to lift over thirty pounds.  The

claimant further testified that she has not applied for any jobs

since June 25, 2003, and she also agreed that the recommendations

made by her doctor in June 2003 were not complied with strictly.

On redirect examination, the claimant agreed that Fred Watts,

the administrator of the respondent’s business, had written that

she could return to work when Dr. Ploetz releases her to regular

duty.  On recross examination, the claimant testified that she had

asked Mr. Watts to write a letter to that effect for social

security purposes so her son could get SSI.  

The respondents called Melissa Scrum to testify on their

behalf.  Ms. Scrum testified that she was an administrative

secretary for the respondent and had been so employed for the past

five years.  This witness testified that she is familiar with the

claimant but has never worked with the claimant.  Ms. Scrum

testified that prior to June 25, 2003, it was her understanding

that the claimant had restrictions and could do minor things.  This

witness testified that the respondent accommodated the claimant’s

restrictions but there were times when the claimant still was

complaining of pain and when this would happen the respondent would

let the claimant go home for bed rest.  This witness testified that

she has never observed the claimant doing her restricted work but

that she has seen her upset and crying and saying that she was

hurting.  Ms. Scrum testified that when the claimant was put on
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light duty to work in the laundry department, her wages did not

change.  This witness testified that it was her understanding that

currently the claimant is unable to do anything but have complete

bed rest but if her doctor would release her to light duty, the

respondents would accommodate her restrictions.  

The respondents called Lea Stewart who testified that she was

the director of nurses for the respondent’s nursing home.  Ms.

Stewart testified that she was familiar with the claimant, has

worked with the claimant and at one point was the claimant’s

supervisor.  This witness testified that after the claimant’s

injury her duties were switched to the laundry room and she has

observed the claimant folding wash cloths and towels as well as

sitting in a chair reading a book while she was on light duty.  Ms.

Stewart testified that she also has observed the claimant sitting

and reading to residents.

The respondents called Bobbie Lewis who testified that she was

employed by the respondent and supervised housekeeping and the

laundry department.  Ms. Lewis testified that she has worked with

the claimant and was the claimant’s supervisor after the claimant

had been released to light duty work.  Ms. Lewis testified as to

what her understanding of the claimant’s restrictions were and how

the respondent accommodated these restrictions.  Ms. Lewis

testified that in May she and Ms. Scrum had a conversation with the

claimant concerning the fact that she had been released by Dr.

Armstrong.  This witness testified that the claimant would still be

permitted to stay on her light duty responsibilities but she did
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not want her sitting in a chair reading books or magazines in the

laundry.  Ms. Lewis testified that after that date she does recall

the claimant complaining of pain and hurting and the claimant was

told that if she needed to go home to do what she needed to do.

Ms. Lewis testified that the claimant has been written up and

counseled for her work performance noting that she was pushing a

geri chair and pushed a resident into a wall causing a skin tear.

Ms. Lewis also testified that the claimant had to be talked to

about her occurrence problem and she was informed as to how many

times she was leaving work early.  This witness testified that she

has had only one occasion to speak to the claimant since June 25,

2003, and that was when she met her at the smoke shop.  At that

time the claimant told her that she had some days better than

others.  Ms. Lewis testified that the claimant has not contacted

her by telephone, by letter or by person about returning to work

for the respondent.  Ms. Lewis testified that if the claimant

expressed an interest in returning to work, they would find

something for her to do. 

On cross examination, Ms. Lewis testified that if the claimant

returned to work they would respect, honor and accommodate any

restrictions given to her by her treating physician.  This witness

testified that she wanted the claimant to do whatever she was able

to do such as sit and sew or read to the residents but not just sit

and read a magazine or book all day.  

The medical records set forth that the claimant underwent x-

rays of her lumbar spine on November 15, 2002, which revealed that



9

her alignment was normal, there were no fractures and her SI joints

were unremarkable.  Dr. Keith Holder writes that these tests show

that the claimant has a normal spine.  Dr. Nathan Bennett writes on

November 18, 2002, that he has seen the claimant for follow up of

her emergency room visit on November 15, 2002, as a result of her

compensable injury.  An examination revealed tenderness and muscle

tightness across the claimant’s low back and the claimant was

assessed with a contusion and strain of her low back.  An MRI was

ordered as well as medications prescribed and the claimant was

placed on light duty with no pushing, pulling, lifting or tugging.

On January 3, 2003, the claimant was seen by Dr. Bennett who writes

that the claimant is still having some low back pain that

occasionally radiates up her back.  The doctor notes that the

claimant’s symptoms are some improved with physical therapy.

Arrangements were made for the claimant to be seen by a

neurosurgeon and her medications were continued.  Radiographic

findings made on January 27, 2003, of the claimant’s lumbar spine

note that there is limited flexion and there is no instability

evident with flexion or with extension and that the claimant’s disc

spaces appear to be preserved.  On January 27, 2003, Dr. Larry

Armstrong, a neurosurgeon, writes that he has seen the claimant for

her complaints of low back pain noting that she has never had any

of these complaints prior to her accident on November 15, 2002.

Dr. Armstrong writes that the claimant also has numbness and

tingling down her right lower extremity.  The doctor notes that she

does not have pain down her leg but does have pain through her
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lower back which is made better by lying down and changing

positions.  Dr. Armstrong writes that some of the examination

maneuvers exacerbated her back pain, noting that she had undergone

fifteen visits to physical therapy which has helped her moderately.

The doctor notes that the claimant did try to work at light duty

but reported to him that her need to change from a sitting position

to a standing position aggravated her condition and she feels that

there is no light duty which she can perform.  Dr. Armstrong writes

that the claimant has not had any epidural steroid injections and

that some of her medications have not been effective.  Upon

examination Dr. Armstrong writes that the claimant has muscle spasm

tenderness over the paraspinal muscles in her low back and she has

tissue texture changes in that area associated with spasm.  Dr.

Armstrong notes that an MRI of the claimant’s lumbar spine does

reveal a very small disc herniation at L3-4 slightly accentuated to

the right without any frank root impingement.  The doctor writes

that there is very mild indentation on the thecal sac and there is

degenerative disc disease at L3-4 and L5-S1.  Dr. Armstrong

diagnosed the claimant with having lumosacral myofacial neuralgia

and lumbar strain/sprain.  Dr. Armstrong writes that he reviewed

the claimant’s MRI with her and explained to her that she has

simply strained her low back and informed her that she did not have

any frank nerve root impingement and, therefore, no neurosurgical

intervention was necessary.  Dr. Armstrong recommended that the

claimant be evaluated by an occupational therapist for additional

management for her care and for her subsequent return to work.  It
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was also recommended by Dr. Armstrong that she continue physical

therapy.  Dr. Keith Holder writes on January 28, 2003, and sets

forth a history of this claimant’s treatment program as well as an

explanation of her injury which occurred on November 15, 2002.  Dr.

Holder examined the claimant and assessed her with lumbar strain

with report of disc protrusions.  Dr. Holder adjusted the

claimant’s medications, ordered an EMG nerve conduction study and

returned the claimant to work with the restriction of no lifting

over twenty pounds and to limit repetitive back motion, noting that

they were awaiting the records from Dr. Armstrong’s office.  On

February 4, 2003, Dr. Holder writes that the claimant reports that

her back is not doing well and that she reports right leg pain

which occurs with prolonged sitting or movement or prolonged

standing.  After examination, Dr. Holder again assesses the

claimant with having lumbar strain and recommended that she start

physical therapy, medications and she was to return to work with no

lifting over twenty pounds and to limit her repetitive back motion.

The claimant underwent a nerve conduction study on February 7,

2003, to evaluate the claimant’s low back pain with radiation into

her right leg.  The results of this test reveal that it was a

normal nerve conduction study of the claimant’s right leg.  The

claimant was seen by Dr. Holder on February 11, 2003, where he

notes that she reports the pain has increased and she has not

attended physical therapy sessions.  Dr. Holder notes that he has

received and reviewed Dr. Armstrong’s notes noting that Dr.

Armstrong called the results of the claimant’s MRI degenerative
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disc disease and at L3-4 there is a disc protrusion off to the

right that does not impinge on the nerve roots.  Dr. Holder also

notes that the claimant’s EMG nerve study was reviewed and that

these findings were normal.  After observation and examination of

the claimant, Dr. Holder notes that she has lumbar strain, annular

tear at L5-S1 to the right and that the claimant’s illness behavior

with her subjective complaints out weigh the objective findings.

Dr. Holder also notes that the claimant perceives herself as being

severely disabled.  Dr. Holder ordered lumbar epidural steroid

injections, to continue her medications and physical therapy as

well as her work restrictions.  Dr. Holder saw the claimant on

February 21, 2003, for follow up of her continuing complaints and

increased complaints of low back pain.  Dr. Holder continued with

his previous assessments as well as treatment program.  On March 4,

2003, the claimant underwent an evaluation by Chris Honaker in

order to determine her physical abilities, lifting abilities as

well as grip possibilities.  Mr. Honaker notes that the claimant’s

overall test findings in combination with the clinical observations

suggest the presence of submaximal effort on the claimant’s behalf,

noting that the claimant can do more physically at times than was

demonstrated during the testing day.  Throughout the various tests

it is noted that the results of the test would indicate or suggest

questionable effort on the claimant’s behalf.  On March 7, 2003,

Dr. Holder writes that the claimant reports that the TENS unit is

causing sharp pains so she does not always use it and she reports

falling Sunday at work.  A physical examination was conducted and
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her current medications reviewed.  Dr. Holder continued with his

same assessment of the claimant as well as most of her treatment

program, however, he did stop physical therapy as well as the use

of the TENS unit.  Dr. Holder writes on March 21, 2003, that the

claimant reports continued right total leg pain that makes her

unable to walk.  Dr. Holder reviewed the claimant’s various tests

such as her MRI, her EMG and her lifting profile, noting that her

effort was submaximal and that her Waddell pain questionnaire was

positive for symptom magnification.  Dr. Holder assessed the

claimant with a lumbar strain and an annular tear at L5-S1, small

right parasagittal disc protrusion at L3-4 and notes that she has

reached maximum medical improvement.  The doctor writes that she

should observe work restrictions of no lifting over twenty pounds

and to limit her repetitive back motion.  Dr. Holder assessed the

claimant with a 5 percent whole body impairment rating for her

lumbar spine in accordance with the A.M.A. Guides, Forth Edition,

and referred her to her personal physician for continued

maintenance of her needs.

Dr. Joe Paul Alberty writes on April 3, 2003, that he has seen

the claimant for her injuries received on November 15, 2002.  After

review of the claimant’s past history as well as her MRI, he notes

after his physical examination that the claimant has some

paraspinous muscle spasm and tenderness at the L3-L5 in the

midline.  Dr. Alberty notes that regular x-rays show some mild

lumbar scoleosis that may be due to lumbar spasm further noting

that these films are preexisting.  The doctor assesses the claimant
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with having lumbar disc at L-3-4, small, right and L-5 S1 small

broad base.  Dr. Alberty recommended that the claimant undergo LESI

injections one week apart.  Dr. Ploetz writes on June 30, 2003,

that the claimant needs total bed rest from June 25, 2003, as a

result of her low back pain and recommended that she be seen by a

neurosurgeon and undergo a mylogram.  Dr. Ploetz writes again on

July 2, 2003, that the claimant is not allowed under any

circumstances to push, pull, lift, stand for prolonged time at work

but is ok to read books to patients while sitting down and ok to

fold laundry.  Dr. Ploetz continues to write that in order for the

claimant to improve she needs strict bed rest to avoid surgery and

she is actually not allowed to drive or to get in or out of a car.

After a complete review of this entire record, I find that the

claimant was referred to her family physician, Dr. Isley and Dr.

Ploetz for her continued treatment for her compensable injury.  Dr.

Holder, in his note dated March 21, 2003, clearly sets forth that

the claimant is referred to her personal physician to continue

maintenance of her needs.  Therefore, the claimant is authorized to

receive treatment from Dr. Isley and his partner Dr. Ploetz for her

compensable injury.  I further find that the claimant is entitled

to additional medical treatment as recommended by her treating

physicians for her ongoing needs for her compensable injury.

Again, Dr. Holder in his March 21, 2003, note indicates that she

has a permanent impairment rating of 5 percent to the whole body

and that he has referred her to her personal physician for
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continuing maintenance and treatment of her ongoing needs for her

compensable injury.  

Based on the record, I find that Dr. Ploetz took the claimant

off work for total bed rest from June 25, 2003, to July 2, 2003.

On July 2, 2003, Dr. Ploetz set out limitations for the claimant as

to her not being allowed to do any pushing, pulling, lifting,

standing for prolonged periods of time but she was ok to read to

patients while sitting down and ok to fold laundry.  In this same

note it is noted that in order for her to get better she should

adhere to strict bed rest in order to avoid surgery and she should

not be allowed to drive due to her inability to get in and out of

a car.  It is noted in the testimony of the claimant as well as

some of the witnesses that the claimant did not adhere to the

doctor’s recommendation of her strictly adhering to bed rest in

order to avoid surgery, in fact, she was visited with by one of the

respondent’s employees at the smoke shop during the period of time

she was off work.  It would seem only logical that if the claimant

can get in and out of a car to go to the smoke shop, she would be

able to get in and out of a car to go to work for the respondent

reading to the residents or folding laundry while sitting down.

The respondent has set forth in their testimony that they would

place the claimant back on light duty work adhering to her doctor’s

restrictions if she in fact would present herself for work.

Therefore, I find that the claimant is not temporarily totally

disabled from July 2, 2003, to a date to be determined and,

therefore, not entitled to benefits.  The claimant is entitled,
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however, to one day of temporary total disability since Dr. Ploetz

did release her from work due to her compensable injury on June 25

and did not release her to return to light duty work until July 2.

According to Arkansas law this would entitle the claimant to one

day of temporary total disability.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On November 15, 2002, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her back on

November 15, 2002.

4. The claimant is entitled to a weekly compensation rate of

$335.00 for temporary total disability and $251.00 for permanent

partial disability.

5. Respondents have accepted a 5 percent impairment.

6. Some medical has been paid.

7. The claimant is entitled to her change of physician to Dr.

Isley and Dr. Ploetz, his partner.  The claimant was referred to

her family physician by Dr. Holder and the respondents have refused

to pay for this treatment, therefore, I find that Dr. Isley and his

partner are authorized to treat the claimant for her compensable

injury.  See discussion above.

8. The claimant has proven by a preponderance of the evidence

that she is entitled to additional medical treatment as recommended
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by Dr. Holder as well as her authorized treating physicians for the

treatment of her compensable injury.  See discussion above.

9. The claimant is entitled to one day of temporary total

disability.  Dr. Ploetz took the claimant off work on June 25,

2003, and released her to return to light duty work on July 2,

2003.  In accordance with Arkansas law the claimant would be

entitled to one day of temporary total disability as a result of

her compensable injury.  See discussion above.

10. I find that the claimant has failed to prove her

entitlement to temporary total disability subsequent to July 2,

2003, since her authorized treating has released her to light duty

work and the respondents have indicated in their testimony that

light duty work within her restrictions would be provided for the

her if she would present herself for work.  Also see discussion

above.

11. The respondents have controverted this claimant’s

entitlement to a change of physician and additional benefits.

12. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee in the amount of $200 for the claimant’s

request for a change of physician and the maximum statutory

attorney’s fee on the additional benefits awarded herein.

ORDER

The claimant is entitled to her requested change of physician

to Dr. Isley and his partner Dr. Ploetz as her one time change of

physician.  
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The claimant is entitled to additional medical treatment for

her compensable injury as recommended by her authorized treating

physicians.

The claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability from

June 25, 2003, to a date to be determined.  The claimant has

proven, however, by a preponderance of the evidence that she is

entitled to one day of temporary total disability resulting from

her compensable injury.

The claimant’s attorney is entitled to a fee of $200 for the

claimant’s requested change of physician as well as the maximum

statutory attorney’s fee on the additional benefits awarded herein.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


