
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION      
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CRYSTAL BARR   CLAIMANT

EXCEL CORPORATION RESPONDENT
SELF INSURED

CRAWFORD AND COMPANY,
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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG, in Fort Smith,
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Claimant represented by MICHAEL HAMBY, Attorney, Greenwood, Arkansas.

Respondents represented by LES EVITTS, III, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 20, 2004, in Fort Smith,

Arkansas.  The deposition of the claimant was taken on September 17, 2003, and has

been admitted as Respondent’s Exhibit No. 1.

A pre-hearing order was entered in this case on September 9, 2003.  This pre-

hearing order set out the stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.   Immediately prior to the commencement of the

hearing, the parties agreed on the appropriate compensation rates and these amounts

have been set out in the stipulations.  Also, prior to the commencement of the hearing, the

parties agreed that the disputed period of temporary total disability involves only the period

of June 6, 2003 through November 19, 2003.  Finally, prior to the commencement of the

hearing, the respondents raised the issue of their entitlement to the reduction or set off

provided by Ark. Code Ann. §11-9-411 for any benefits paid under the short term group

policy or group medical policy.    A copy of the pre-hearing order with these amendments

noted thereon, was made Commission’s  Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are hereby accepted:
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1. On all relevant dates, including November of 2001,   the relationship of

employee-self insured employer-third party administrator existed between the

parties.

2. The appropriate weekly compensation rates are $293.00 for total disability

and $220.00 for permanent partial disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant sustained a compensable injury to her back in

November of 2001, as a result of cumulative trauma (i.e. no “specific

incident”).

2. The claimant’s entitlement to medical services, temporary total disability from

June 6, 2003 through November 19, 2003, and attorney’s fees.

3. Whether the claim is barred by the statute of limitations set out in Ark. Code

Ann. §11-9-702(a).

4. Whether benefits accruing prior to May 12, 2003 are barred by the provisions

of Ark. Code Ann. §11-9-701.

5. The respondent’s entitlement to an offset for benefits paid under short term

group disability.

In regard to these issues, the claimant contends:

“The claimant is entitled to reasonable and necessary medical
treatment, a one time change of physician, TTD from May 15,
2003 through a date yet to be determined, and a statutory
attorney fee.”

In regard to these issues, the respondent contends:

“The respondent contends that the claimant did not sustain a
compensable injury during the course and scope of her
employment with the respondent while she was performing
employment related services and therefore, the claimant is not
entitled to any benefits.  In the alternative, the respondent



3

pleads the affirmative defense that the statute of limitations
bars the respondent’s liability as to any benefits which the
claimant contends are due and owing on this claim.
Additionally, the respondent states that the non compensable
event is the major cause of the claimant’s current disability or
need for medical treatment.  Additionally, the respondent
states that any additional medical treatment sought by the
claimant is not reasonable or necessary as a result of the
compensable injury. Additionally, the respondent pleads lack
of notice as a statutory defense.  The respondent further
contends that the medical treatment sought by the claimant is
not authorized reasonable or necessary as a result of a work
related injury.”

DISCUSSION

The central issue in this case is the question of whether the claimant’s lower back

difficulties, particularly during and after November of 2001, are the result of a

“compensable injury”, as that term is defined by Ark. Code Ann. §11-9-102(4)(A)(ii)(d).  In

order to constitute a “compensable injury” within the meaning of this subsection, the

greater weight of the credible evidence must show:

(1) The physical injury involved must be to the claimant’s “back”.

(2) The physical injury involved must arise out of and occur in the course

of the claimant’s employment;

(3) The physical injury involved must cause internal or external physical

harm to the claimant’s body.

The burden rests upon the claimant to prove that her alleged employment related

injury meets all of these requirements.

In addition, the claimant must satisfy the requirements of Ark. Code Ann. §11-9-

102(4)(D). This subsection requires the claimant to prove by the greater weight of the

credible medical evidence the actual existence of the physical injury alleged to be

compensable. Further, the actual existence of this physical injury must be supported by

“objective findings” (i.e. the independent observation of findings beyond the claimant’s

voluntary control). 
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Finally, the claimant must prove that the alleged compensable injury, itself, is the

“major cause" of any disability or need for treatment she has experienced, Ark. Code Ann.

§11-9-102(4)(E)(ii).  The term “major cause” is defined by Ark. Code Ann. §11-9-102

(14)(A) as more than fifty percent (50%) of the cost.

The medical evidence presented, is clearly sufficient to “establish” the actual

existence of a physical injury or condition involving the claimant’s back or lumbar spine.

Thus the physical injury or condition appears to primarily involve the L5-S1 intervertebral

disc and to a certain extent the L4-5 intervertebral disc.  Further, the medical record

contains ample objective findings to support  the existence of this physical injury or

condition. These objective findings consist of abnormalities noted on plain x-rays, a CT

scan, two MRI’s, and visual observations made by Dr. Johnson during the corrective

surgery.

Thus, the claimant has satisfied the statutory requirements of Ark. Code Ann. §11-9-

102(4)(D). She must next prove by the greater weight of the credible evidence that this

“medically established” and “objectively documented” physical injury or condition satisfies

all of the definitional requirements of Ark. Code Ann. §11-9-102(4)(A)(ii)(b).

Clearly, all of the evidence presented, including the medical evidence, proves  that

the medically established and objectively documented physical injury or conditions involved

the claimant’s “back”. This, satisfies the first requirement of the afore cited subdivision.

It is equally clear that all of the evidence presented, including the medical evidence,

proves that this medically established and objectively documented injury or condition has

caused internal physical harm to the affected prior of the claimant’s anatomy.  Thus, the

third definitional requirement has been met.

The evidence is not as clear concerning the final definitional requirement that the

medically established and objectively documented physical injury or  condition must “arise

out of and occur in the course of” the claimant’s employment with this respondent.  In order
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to prove this fact, the claimant must show the existence of a causal relationship between

her physical injury or condition, with its resulting difficulties, and her employment activities

or employment environment with this respondent. 

It is not necessary that the claimant prove the existence of this causal relationship

to an absolute certainty.  However, she must prove that the existence of this causal

relationship is likely or probable, rather than merely a possibility.

It is also unnecessary for the claimant to prove the existence of this causal

relationship by expert medical evidence.  However, if any expert medical opinion is offered

in regard to the issue of causation, it must be stated within a reasonable degree or medical

certainly, Ark. Code Ann. §11-9-102(16)(B).

The current medical record contains two separate medical opinions on the issue of

the existence of this causal relationship.  The first of these opinions is found in a letter from

Dr. Miranda to the claimant’s attorney, which is dated September 26, 2003.  In this letter,

Dr. Miranda states:

“In summary, I believe her back pain for the most part is work
related. It may have started as a lumbosacral strain when she
first presented, but the nature of her work does put her at risk
for worsening of this condition.”

The second medical opinion is found in the progress note of Dr. Arthur Johnson,

which is dated February 24, 2004. In this note, Dr. Johnson states:

“The patient did have lumbar disc herniation that developed
over a period of time and is probably a  natural process of
degeneration and is probably associated with some repetitive
motion involving her work, but also cannot be contributed (sic)
strictly to work related activities. This is a combination of work
and off work type activities that have caused the degenerative
disc.”  

It is clear from the reports and records of these physicians that their opinions

concerning the existence of this causal relationship is based upon and assumes the
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accuracy of the following facts:

(1)  During her period of employment with the respondent, the claimant

was required  to repetitively bend and twist at the waist and lift

frequently heavy objects.

(2) During this same period of time, the claimant first began to experience

difficulties with her back and these difficulties progressively worsened.

(3)  Bending and twisting at the waist and lifting can reasonably cause

and/or aggravate back injuries or conditions, such as that experienced

by the claimant (i.e.  a herniated disc).

(4) There was a reasonably close temporal relationship between both the

onset of the claimant’s back and radicular difficulties and the

progressive worsening of these difficulties and the claimant’s

employment activities of repetitive bending and twisting at the waist

and lifting.

Clearly, these facts are matters which can be properly considered by either the

medical experts or this Commission in reaching a determination on the existence of the

required causal relationship Eddington v. City Electric Company, 237 Ark. 804, 376 S.W.

550 (l964). However, Eddington requires one other fact, that being that there is no other

reasonable explanation for the cause of the claimant’s injury or condition and resulting

difficulties.

After consideration of all the evidence presented, it is my opinion that the greater

weight of the credible evidence does not prove the existence of a reasonably close

temporal relationship between the claimant’s employment activities for this respondent and

either the initial onset or the progression of the claimant’s back resulting difficulties.  Thus,

any opinion reached by Dr. Miranda or Dr. Johnson would be based upon a mistake of

material fact. 
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Dr. Miranda’s progress note of June 15, 1999, does indicate that the claimant’s

employment activities involve “some lifting and twisting at the waist”. However, he does not

record any history that the claimant’s back difficulties began contemporaneously with or

shortly after she was performing these employment activities appeared to cause any

increase in her complaints.  It is apparent that Dr. Miranda did not see fit to restrict the

claimant from engaging in these activities and only “advised her about “ proper posture and

proper lifting techniques, as well as back strengthening exercises.

 Apparently, the claimant’s continued lifting and twisting the waist, following this visit,

had no adverse impact on this episode of difficulties.  By her visit on June 25, 1999, no

continued complaints of back difficulties were noted.

On December 7, 1999, the claimant appears to have  had a recurrence of back

complaints and for the first time an indication of discal or radicular involvement (she was

noted to have positive straight leg raising tests and lumbosacral x-rays showed mild

narrowing of the L5-S1 intervertebral space, radicular complaints into her lower extremities

were also noted by the physical therapist). Although the claimant did mention to the

physical therapist that bending did increase her pain, she also mentioned that driving and

prolonged sitting had the same effect. Again, there is no indication that the claimant

specifically associated any employment activities with the onset of this episode of

complaints.  This episode of difficulties also appears to have resolved.

On August 1, 2000, the claimant was apparently involved in some type of accident

or wreck involving a “three wheeler”. As subsequently noted by Dr. Miranda, his reports and

records concerning this event indicated only symptoms and complaints involving the

claimant’s lower extremities.  While there is no mention of any symptoms or pains involving

the claimant’s lumbar spine, some of the claimant’s lower extremity complaints could

possibly be radicular in nature (i.e. the complaints of sharp pain shortly after waking up

which improves as the day goes on).
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The claimant appears to have next sought medical treatment for lower back and

lower extremity complaints from Dr.  J. A. Hale, a chiropractor.  Her initial visit with Dr. Hale

was on April 30, 2001. At that time, the claimant gave a history of difficulties which began

on January 1, 2000.  She also indicated that she had experienced low back pain off and

on for the past year. Again, the claimant related no history of any relationship between

these difficulties and her employment activities for the respondent. In fact, the only activity

specifically mentioned by Dr. Hale, as possibly causing this episode of  difficulties was the

planting of flowers.

On June 20, 2001, the claimant returned to Dr. Miranda with complaints of pain in

her back, throbbing pain in her right hip, and occasional radiating sharp pain during her

right leg. He notes that she related an increase in her symptoms when bending over or

when straightening back up.  He also notes that driving causes an exacerbation of her

difficulties.  

In this report he also makes the following curious statement:

“One episode was diagnosed to be back strain after she had
aggravated this at work.”

This statement does not coincide with any of the histories or conclusions contained in any

of the prior medical records. From his description of this episode of difficulties, it appears

to be the episode the claimant experienced in December of 1999, and for which she was

treated by Dr. Suguitan (an associate of Dr. Miranda).  In regard to this episode of

difficulties, there are no medical records supporting a work related etiology, and the

claimant applied for and received short term group disability benefits through the

respondent for this episode. In her application for these benefits, she expressly indicated

that this period of disability was not the result of her employment.

Following the June 20, 2001 visit, Dr. Miranda ordered a CT scan.  This test

revealed a mild disc bulge at L3-4, a small left sided protrusion at L4-5, and a more

moderate sized right sided disc protrusion at L5-S1.  However, no further treatment
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appears to have been provided the claimant at that time for any continuing back or

radicular complaints. On July 16, 2001, Dr. Miranda removed several moles or skin tags

from the claimant and makes no mention of any back or radicular complaints.  Once again,

the claimant’s symptoms appear to have resolved.

In her testimony, the claimant describes an episode of complaints with her back and

lower extremities that  began in October or November 2001.  She testified that at that time

she was working in the “miscellaneous” position, and had been for approximately four

months. She stated that this job required a lot of bending, twisting, and lifting.  It is to this

particular episode of difficulties that the claimant attributes all of her subsequent problems.

The medical evidence does show that on October 24, 2001,  the claimant once

again sought medical treatment for difficulties involving her lower back and her lower

extremities.  However, Dr. Miranda records the following history concerning the onset of

this episode of complaints:

“Back pain lifted a box at home. “

Once again, there is absolutely no mention of any employment related activities playing a

causal role in producing this episode of complaints.  Once again, the claimant applied for

and received group disability benefits for this episode of difficulties and, in her application,

again specifically stated that this disability was not employment related.  In a company form

completed by Dr. Miranda, he also indicates that the claimant’s difficulties are not related

to her employment but are possibly related to a three wheeler accident in August of 2000.

During this episode of difficulties an MRI was ordered by Dr. Miranda.  This test was

performed on November 7, 2001.  The study revealed a left paracentral disc herniation at

L4-5, and a small right sided paracentral disc herniation at L5-S1, with possible

neurological compromise as the result of either or both of these defects.  Following this

test, the claimant was referred by Dr. Miranda for a neurosurgical consultation by Dr. Edwin

Landherr, a neurosurgeon.
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The claimant was initially seen by Dr. Landherr on November 21, 2001.  In a history

and physical questionnaire completed for Dr. Landherr by the claimant.  The claimant again

specifically states that her difficulties were not work related, but could possibly be the result

of her three wheeler accident on August 1, 2000. At the time of his evaluation, Dr. Landherr

records the following history:

“The back pain has been present for two years and three
months since a three wheeler accident in which she hit a tree.
She has had back pain fairly constant since that time.  The
pain in her back is described as an aching pain and she has
recently begun to have right leg pain that is in her upper thigh.
The pain in her leg is described as throbbing.”

            During this same episode of difficulties, the claimant also sought further chiropractic

treated by Dr. Hale. No mention is made in Dr. Hale’s reports and records that the claimant

related that employment activities were playing any role in her current episode of

difficulties.

On January 28, 2002, the claimant was seen by Dr. Jerry O. Lennington, a chronic

pain management specialist.  Dr. Lennington saw the claimant at the request of Dr.

Landherr. In his initial evaluation, Dr. Lennington records the following history:

“Low back pain and pain in her right hip.  She has had it for
about 2 -2 ½ years.  There is no instigating circumstances. She
did state that she was in a four wheeler accident and hit a tree,
she thinks that may have contributed to this thing. She
describes the pain as severe, stated that it kind of comes and
goes, states that she thinks that she may be getting somewhat
better.”

Again, there is absolutely no mention of the claimant’s employment activities as playing

any role in her complaints. 

The claimant next sought medical treatment for yet another episode of back

complaints on May 20, 2002.  At that time, Dr. Miranda records:

“ She comes in with low back pain that has been bothering her
for at least a couple of days, she cannot recall a specific kind
of injury.”

Dr. Miranda referred the claimant back to Dr. Lennington, as his treatment had previously
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provided significant relief.  

On July 17, 2002, the claimant was seen by Dr. Miranda or one of his associates.

At that time, the following history was recorded:

“Hurt back yesterday as she was cleaning top of cabinet,
aggravated low back pain.”

          The claimant was next seen for back complaints by Dr. Miranda (or one of his

associates) on October 1, 2002.  The handwritten notation concerning this visit simply

states:

“Simply needs pain pills refilled back hurting again, depression
again, meds not working.”

However, this record does note a history that this episode of difficulties was precipitated

by some type of employment activity.   Although difficult to completely discern, this

handwritten record states:

“Hurt back at work, lifting                 yesterday.”

      On January 22, 2003, the claimant again consulted Dr. Miranda, or one of his

associates, about her back problems. At that time, the following was noted:

“Needs note to go back to work, severe back pain following fall.
Off all last week.”

There is no indication in this record as to where this “fall“ occurred.

The claimant’s next episode of  lower back and radicular difficulties appears to have

began on or about March 7, 2003.  As a result of this episode of symptoms, the claimant

consulted Dr. Miranda on March 10, 2003.  At that time, Dr. Miranda notes that the

claimant is  experiencing severe back pain again, that she has changed to a new job, and

“can’t take it”.  However, in the type written portion of his record for this date, Dr. Miranda

states:

“Patient has been hurting bad in her lower back for the last
three days, it is constant severe pain over the lower back with
radiation down each leg, there is no associate numbness, she
can hardly sleep because of the pain, and it is even hard for
her to get up from sitting position because of this. She cannot
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recall any specific injury although we know that the patient has
discogenic back pain with degenerative disc disease...”

The claimant again made application for group disability benefits for this episode of

complaints. In this application, she again indicated that her difficulties and resulting

disability were not work related and further stated:

“I had back problems for the past four years-same place-same
problem.”

On an accompanying form,  Dr. Miranda also again indicates that the claimant’s

back difficulties are not employment related. Although he gives March 7, 2003, as the date

the symptoms first appeared (or the accident happened), he also again mentions similar

persistent symptoms since the three wheeler wreck in August of 2000.

 On an emergency room record, dated March 13, 2003, the claimant’s difficulties are

described as low back pain.  It is also expressly noted that the claimant has a history of

chronic back pain and denies recent injury.  

On April 2, 2003, the claimant was seen by Dr. Miranda for complaints of increased

back pain since the previous Monday. In regard to these difficulties Dr. Miranda notes:

“Drove to Texas for six hours going there and six hours coming
back here and she is hurting in her back and we know she has
back problems and  exacerbated every now and then.”

As a result of this episode of difficulties, Dr. Miranda recommended another course of

physical therapy. These physical therapy services were apparently provided at the

Booneville Community Hospital. 

In the physical therapist notes a history is recorded that the claimant has

experienced difficulties with her back off and on since 1999.  It is further noted that the

claimant related an onset of severe pain while trying to perform the activities of her new job

some three weeks prior.  However, the only particular activity indicated to increase the

claimant’s symptoms was “prolonged sitting”.  There was also no mention of the claimant’s

recent trip to Texas. It was also noted that the time of the initial evaluation, April 4, 2003,
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the claimant was having only minimal difficulties. After several visits, the claimant reported,

on April 18, 2003, that her back was feeling much better and that she was only

experiencing minimal discomfort in her low back and no difficulties in her lower extremities.

She failed to appear for her final visit on April 22, 2003. 

However, on April 24, 2003, the claimant returned to Dr. Miranda complaining of a

“exacerbation of her low back pain” that began the day prior.  Again, it was noted that she

“cannot recall” any specific incident or precipitating event.  At that time, a second MRI was

requested. This MRI revealed a small left paracentral disc herniaton at L4-5 and a

moderate central disc herniation at L5-S1.  As this test indicated some progression in the

defect at L5-S1 (since the prior MRI in 2001). A neurosurgical consultation was again

requested by Dr. Miranda on May 9, 2003.  

Prior to the neurosurgical evaluation the claimant called Dr. Miranda on June 2,

2003, requesting a refill of her Lorcet (pain medication).  This was apparently as a

precautionary measure.  She was moving the following weekend and feared that as a

result she might experience an increase in her back symptoms.  

 Coincidently, she was back in to see Dr. Miranda about her complaints on June 9,

2003.  At that time, Dr. Miranda notes new complaints of the claimant’s right leg feeling

“asleep” or “heavy” some two days prior.  Although he notes that the claimant states that

her job duties now appear to “aggravate her back”, he does not indicate that the

appearance of these new symptoms bore any close temporal relationship to these

activities.

When the claimant was ultimately seen by Dr. Johnson, the claimant gave him a

history that is entirely different and in direct conflict with all of her previous histories.  Dr.

Johnson records that the claimant’s back pain first began “at work” and while she was

“moving some heavy gondolas weighing anywhere from forty to eighty pounds”.  There is

no mention in any of the prior medical records of such a work related incident occurring
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contemporaneously with the initial onset of the claimant’s  back complaints. In fact, these

records show that the claimant expressly denied such a work related incident on any

particular connection with her work.

Dr. Johnson also notes that after this initial onset, the claimant had “intermittent

back pain” that was “always exacerbated by working.”  Apparently, the claimant failed to

mention the numerous non employment related activities, which were noted in the previous

medical records as precipitating or exacerbating her back pain.  This history is clearly in

conflict with the claimant’s repeated denials that her difficulties were in any way work

related.

Dr. Johnson also records that the claimant was moved to a different job position on

June 10, 2003, which required her to “flip over” gondolas, weighing as much as 400

pounds, and required to be in a bending over position for an extended period of time.

Although he does not note that the claimant related any increased difficulties with her back

or lower extremities while actually performing these activities, he does note that the

claimant was unable to “get up” the next morning. 

Curiously, when the claimant saw Dr. Miranda, on June 9, 2003, he noted that

respondent’s were attempting to provide the claimant with limited or light duty and he gave

the claimant a note to provide the respondent setting out her specific limitations and

restrictions. Clearly, the employment activities the claimant related to Dr. Johnson, which

she supposedly performed on June 10, 2003, would greatly exceed these restrictions.

 I would also note that when the claimant returned to Dr. Miranda on July 2, 2003,

she makes no mention of any increase in her complaints after June 9, 2003.  She also

makes no mention of the fact that the respondent is not complying with the restrictions

established by Dr. Miranda and makes absolutely no mention of the employment activities

she described to Dr. Johnson, as occurring on June 10, 2003.  Instead, she only indicated

to Dr. Miranda that  prolonged sitting caused the greatest increase in her difficulties and
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that her problems were worse in the morning when she got up and progressively improved

as she became more active.  

Finally, I would note that the insurance records show that the claimant applied for

short term group disability benefits on June 9, 2003.  These forms indicate that the

claimant did not even work on June 10, 2003.

It appears that in June of 2003, the claimant ultimately began to appreciate the

magnitude of her lumbar condition and realized that this condition was likely going to

require surgical intervention and a prolonged period of recovery.  At that time,  the claimant

began to focus on a possible employment related cause of her difficulties.  At that same

time, the claimant’s medical histories appeared to begin to undergo a substantial change,

culminating in the history recorded by Dr. Johnson. Although the claimant again filed for

group disability benefits for her problems in June of 2003, for the first time she indicates

that this period of disability is work related.

After consideration of all the evidence presented, it is my opinion that the claimant

has shown by the greater weight of the credible evidence that it is possible that her

employment activities for this respondent could have played a causal role causing or

aggravating the medically established and objectively documented physical injuries or

conditions involving her lumbar spine.  However, I find that she has failed to prove that

such a causal relationship was likely or probable. Therefore, she has failed to prove that

these physical injuries or conditions “arose out of and occurred in the course of” her

employment with this respondent.  Her failure to prove this necessary definitional

requirement of Ark. Code Ann. §11-9-102(4)(A)(ii)(b) prevents a finding that these injuries

or conditions are “compensable” under this subdivision.

Even if the claimant had proven that her employment related activities for this

respondent had likely played some causal role in producing or aggravating the medically

established and objectively documented physical injuries or conditions involving her lumbar
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spine, she would still have to prove that this employment related contribution was the

“major cause” of her need for treatment and resulting disability. This, she has also failed

to do.

As previously noted, the greater weight of the credible evidence shows that the

medically established and objectively documented physical injuries or conditions, which

required the disputed medical treatment and resulted in the disputed period of disability,

are essentially degenerative in nature.  They can be initially caused and subsequently

aggravated by relatively minor trauma.  In fact, this type of injury or condition tends to

naturally progress over time, with merely the stress and trauma produced by the  activities

of day to day life. 

In the present case, the greater weight of the credible evidence establishes that the

claimant’s  injury or condition likely had its inception back in 1999, with no apparent

traumatic event, employment related or otherwise. Since that time this injury or condition

has naturally progressed,  as the result of multiple accumulative trauma. The evidence

presented clearly shows that most of these minor traumatic events were not employment

related. These include such things as the stress and trauma of day to day life, the natural

aging process, wrecking a three wheeler against a tree, prolonged sitting (as required in

driving), lifting a box at home, simply getting up from a seated position, cleaning off the top

of a cabinet, and household moving. From the evidence presented, it is clear that these

non employment related traumatic activities and events likely played the greatest causal

role in the natural progression of the claimant’s difficulties, to the point that she ultimately

required the surgical intervention performed by Dr. Johnson.  Most of these non

employment related events or activities were closely related in time and specifically

identified by the claimant as being associated with changes in the nature or magnitude of

her symptoms.

In summary, the claimant has failed to prove by the greater weight of the credible
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evidence that any possible contribution by her employment activities to the overall

condition of her lumbar spine was the “major cause” of her need for medical treatment for

any disability she has sustained, as required by Ark. Code Ann. §11-9-102(4)(E)(ii).

Therefore, any possible employment related contribution to her medically established and

objectively documented lumbar injury or condition would not  constitute a “compensable

injury”, as that term is used in the Act.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On all relevant dates ,  the relationship of employee-employer-carrier existed

between the parties.

3. On all relevant dates,   the claimant earned wages sufficient to entitle her to

weekly compensation benefits of $293.00 for total disability and $220.00 for

permanent partial disability, should such benefits have been appropriate.

4. The claimant has failed to prove that she sustained a “compensable injury”

to her back or lumbar spine during her employment with this respondent.

Specifically, she has failed to prove the occurrence of a physical injury to this

portion of her body that “arose out of and occurred in the course of” her

employment with his respondent, in that she has failed to prove by the

greater weight of the credible evidence that her employment activities for this

respondent likely caused or aggravated the physical injuries or conditions

involving her lumbar spine. She has also failed to show by the greater weight

of the credible evidence that her employment activities were the “major

cause” of her need for medical treatment or of any disability she has

experienced.

5. The respondents have controverted this claim in its entirety.
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ORDER

Based upon the foregoing findings and conclusions, I have no alternative but to

deny and dismiss this claim in its entirety.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


