
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F100671 

EDWARD BALLENTINE, Employee  CLAIMANT

CITY OF EUREKA SPRINGS, Employer  RESPONDENT

MUNICIPAL LEAGUE WCT, Carrier RESPONDENT

OPINION FILED MAY 14, 2004

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 21, 2004, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 4, 2004, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his right ankle on January 4,

2001.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $227.00 for total disability benefits and $170.00 for permanent partial

disability benefits.

5.   Respondent has paid a 12% impairment rating to the right lower extremity.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back.

2.   Medical related to claimant’s back.

3.   Additional medical treatment for right ankle injury from Dr. Bright.

4.   Attorney fee.

The claimant’s contentions as set forth in his pre-hearing questionnaire are as

follows:   “The claimant contends that he is entitled to reasonable and necessary medical

treatment for his lower back injury and treatment with Dr. Joseph Ricciardi, Tony Raben,

and payment of reasonable and necessary medical expenses to Dr. Dean Bright for his

original right foot injury which has been accepted as compensable.” 

The respondents contend the claimant did not sustain a compensable back injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 4, 2004, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back while employed by respondent on January 4,

2001.

3.   Claimant has failed to prove by a preponderance of the evidence that

respondent is liable for payment of a medical evaluation from Dr. Bright.
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FACTUAL BACKGROUND

The claimant is a 42-year-old man with an eleventh grade education who obtained

his GED.   In January 2001 the claimant had two jobs.  The first of these was a full-time job

as a heavy maintenance worker for Tyson Foods in Berryville.   Claimant’s job duties with

Tyson required him to work on the pack out line lifting up to 60 pounds.   Claimant also

worked approximately 30 hours per week for the respondent.

On January 4, 2001, while working for the respondent, claimant was in the process

of walking to his truck when he slipped on ice and fell.   Claimant was taken to the

emergency room at the Eureka Springs Hospital and was diagnosed with a fractured right

ankle.   Claimant was referred to Dr. Ricciardi who performed surgery to repair claimant’s

ankle on January 12, 2001.   Over time claimant continued to have additional problems

with his ankle and he underwent a second surgical procedure to remove hardware on

October 30, 2002.   Claimant’s ankle injury was accepted as compensable and respondent

has paid compensation benefits.

In September 2002 claimant complained to Dr. Ricciardi of back pain which he

attributed to the accident.   Dr. Ricciardi attempted to treat claimant with epidural steroid

injections before finally referring claimant to Dr. Raben for treatment of claimant’s back

condition.   Although Dr. Raben has discussed the possibility of surgery on claimant’s

lumbar spine, no surgery has been performed.   

Claimant has filed this claim contending that he suffered a compensable injury to

his back as a result of his fall on January 4, 2001.   He seeks payment for medical benefits

related to his back condition.   In addition, claimant seeks payment for an evaluation

performed by Dr. Bright on his right ankle.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his low back as a result
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of the fall which occurred on January 4, 2001.   Therefore, claimant’s claim is for an injury

caused by a specific incident identifiable by time and place of occurrence.   The

Commission has stated in  Henry Weaver v. Precision Packaging, Full Commission

Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following

must be shown in order to establish the compensability of an injury occurring after July 1,

1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his back as a

result of the fall on January 4, 2001.   

Initially, I note that after claimant’s fall he was taken to the emergency room in

Eureka Springs.   Claimant testified that in addition to his ankle complaints he also reported

complaints of back pain to the nurse and the emergency room physician.   However, a

review of the emergency room report of that date fails to reveal any mention of low back

pain.   Instead, the emergency room report only reflects complaints of ankle pain.

The emergency room physician referred claimant to Dr. Ricciardi for treatment of

his ankle injury.   Claimant was first evaluated by Dr. Ricciardi on January 5, 2001.  Again,

claimant testified that he reported back problems to Ricciardi throughout the time he
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received medical treatment.   However, a review of Dr. Ricciardi’s initial medical report of

January 5, 2001 makes no mention of any back pain.   In fact, a review of Dr. Ricciardi’s

medical records indicate that he evaluated the claimant on numerous times subsequent

to January 5, 2001 and it was not until September 26, 2002, more than one and a half

years after claimant’s compensable ankle injury, that Dr. Ricciardi noted the claimant

complaining of back pain.   Dr. Ricciardi’s office note of September 26, 2002 states:

Since his last visit August 15, 2002, the patient has
developed severe back symptoms, has been treated
by Dr. Nash with muscle relaxants and analgesics,
and has gone for an MRI.

Dr. Ricciardi does note that claimant attributed his back pain to the accident, but

also notes that claimant gave a history of his back pain having worsened over a period of

the last three months.   During that three-month period claimant had continued working for

both respondent and Tyson Foods.

While claimant was receiving medical treatment from Dr. Ricciardi for his ankle

injury, he was also seeking medical treatment from a chiropractic physician.   The medical

reports from the chiropractic physician indicate that claimant first sought medical treatment

on July 6, 2001.   The initial medical report contains a notation that claimant was lifting

from a truck on July 5, 2001.   Furthermore, the chiropractic note from March 6, 2002

indicates that claimant had complaints of pain after sleeping wrong.  The first definitive

mention of low back pain in the chiropractic notes is May 2, 2002.  This was more than one

year after claimant’s fall.

In summary, claimant has the burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his low back as a result of the fall on January 5,

2001.   I find that claimant has failed to meet that burden of proof.   First, despite claimant’s

testimony that he continually reported back problems to the emergency room and to Dr.

Ricciardi, I note that the emergency room records do not mention any complaints of back
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pain.   Furthermore, although Dr. Ricciardi performed surgery and evaluated the claimant

on a number of occasions beginning on January 5, 2001, Dr. Ricciardi’s medical reports

do not relate a history of low back complaints until September 26, 2002, more than a year

and a half after claimant’s fall.   Finally, the medical records do indicate that claimant

sought treatment from a chiropractic physician beginning in July 2001.   However, even if

those medical reports could be interpreted as claimant complaining of low back pain prior

to the first definite mention on May 2, 2002, I again note that this medical treatment was

not received until at least six months after claimant’s fall and, more importantly, the medical

reports do not mention a work related injury but include histories of lifting from a truck on

July 5, 2001 and sleeping wrong.   Given all this evidence, I find that claimant has failed

to meet his burden of proving by a preponderance of the evidence that he suffered a

compensable injury to his back when he fell while working for respondent on January 4,

2001.

The next issue for consideration involves claimant’s request for payment of an

evaluation performed by Dr. Bright.   Initially, I note that claimant testified that he was

evaluated by Dr. Bright for his ankle condition on only one occasion and Dr. Bright’s

medical report from that evaluation was not submitted into evidence.   Nevertheless, I find

that respondent is not liable for payment of this evaluation from Dr. Bright.   Specifically,

I find that the medical treatment claimant received from Dr. Bright was not the result of a

valid referral, but rather an improper change of physician.

The issue of whether treatment is the result of a valid referral rather than a change

of physician is a factual determination to be made by the Commission.  Pennington v.

Gene Cosby Floor & Carpet, 51 Ark. App. 128, 911 S.W. 2d 600 (1995).   

In this particular case, claimant’s authorized treating physician for his ankle injury

was Dr. Ricciardi.   When claimant developed back symptoms and Dr. Ricciardi was unable

to alleviate those symptoms, Dr. Ricciardi referred claimant to Dr. Raben for a lumbar
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evaluation.   During the course of Dr. Raben’s medical treatment, he indicated in a report

dated October 3, 2003 that he would refer claimant to Dr. Bright for foot “inserts or

something of this nature.”  

First, although claimant was referred to Dr. Raben by Dr. Ricciardi, his authorized

treating physician, that referral was for claimant’s back complaints, a condition which I have

found not to be compensable.   Accordingly, Dr. Raben was not an authorized treating

physician and any referrals made by him are not valid.

In addition, I also note that when Dr. Ricciardi referred claimant to Dr. Raben, he

indicated that claimant should return to him for treatment as needed.   Thus, if claimant

was in need of additional medical treatment related to his ankle injury, that treatment was

available from Dr. Ricciardi.

Accordingly, for the foregoing reasons, I find that claimant’s treatment from Dr.

Bright was not the result of a valid referral.   Therefore, respondent is not liable for payment

of Dr. Bright’s evaluation.

In addition, given the fact that Dr. Bright’s medical report was not submitted into

evidence, even if the referral to Dr. Bright was valid, it is impossible to determine absent

the medical report whether the evaluation was reasonable and necessary and causally

related to claimant’s compensable injury.   Therefore, even if the referral to Dr. Bright were

valid, I would still find that claimant has failed to prove that respondent is liable for payment

of that evaluation.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his back while employed by respondent on January 4, 2001. 

Claimant has also failed to prove by a preponderance of the evidence that respondent is

liable for payment of an evaluation from Dr. Bright for his ankle injury.   Therefore,
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claimant’s claim for additional compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                              
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


