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OPINION FILED MAY 21, 2004

Hearing conducted April 21, 2004, before Administrative Law Judge Richard B. Calaway in
Little Rock, Pulaski County, Arkansas, with

Mr. J. Gary Davis, Attorney at Law, Little Rock, Arkansas, appearing for the claimant and

Mr. William C. Frye, Attorney at Law, Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over the claimant’s request for additional benefits for her admittedly

compensable low back injury of April 18, 2003.

The claimant contended that she suffered a recurrence of her compensable low back injury

on or about September 30, 2003, and should be awarded additional temporary total disability benefits

from that date through November 11 and from November 26 until the present, as well as additional

medical benefits for the unpaid expenses of office visits to Dr. William F. Blankenship November 11

and 26, 2003, and for physical therapy recommended by Dr. Blankenship.  An attorney’s fee for

controversion was also requested.  Other possible issues were reserved.

The respondents contended that the claimant’s current problems, if any, are not related to her

compensable injury.  Specifically, they contended that after her April 18, 2003, injury, the claimant
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returned to work, was asymptomatic for two or three months and, thereafter, woke up with back pain

which she did not attribute to her employment.  Alternatively, they contended that the claimant only

missed work from October 4, 2003, through November 11, 2003, and that her employment was

terminated for reasons unrelated to her injury.  They further contended that the claimant filed for

unemployment benefits and then in February, 2004, began collecting such benefits.

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant sustained a compensable low back injury April 18, 2003;

her average weekly wage was $202.00; and the respondents accepted the claim as compensable and

initiated payment of benefits.  The claimant was initially off work until June 7, 2003, and was paid

temporary total disability benefits which inadvertently continued after that date so that there was an

overpayment of such benefits for which the respondents are entitled to credit.

3. The preponderance of the evidence shows that the claimant suffered a recurrence of

her compensable injury on or about September 30, 2003, and is entitled to additional temporary total

disability benefits from October 4, 2003, through November 11, 2003, after which her employment

was terminated for reasons unrelated to her injury.
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4. The preponderance of the evidence also shows that the claimant’s treatment by

Dr. Blankenship has been reasonably necessary in connection with her compensable injury and is

the responsibility of the respondents.

5. The respondents have controverted the payment of benefits hereinafter awarded and

the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half

by the claimant and one-half by the respondents.

DISCUSSION

The claimant, 41 years of age at the time of the hearing, injured her low back April 18, 2003,

during her employment with Razorback Carwash, while using a five gallon drum to put trash into

a dumpster.

The respondents provided medical care, including the services of Dr. William F.

Blankenship, a Little Rock orthopedic surgeon, who initially saw the claimant once in April, then,

according to the medical record, three times in May, once in June, once in July, once in August,

twice in October, and twice in November.  His initial recommendations included medication,

physical therapy, and that the claimant stay off work or limit her employment to light duty, such as

acting as a greeter.  

The report of an MRI scan, requested by Dr. Blankenship, dated June 4, 2003, indicated that

she had central disc protrusions at the L4-5 and L5-S1 levels which caused effacement of the ventral

aspect of the sac at both levels, and that the protrusion at L4-5 was mildly eccentric to the right.  At

that time, Dr. Blankenship recommended that the claimant return to work only doing “cashiering”,

without bending or lifting.  He continued these job restrictions when he examined the claimant July 3
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and cautioned her not to try to do any other activity at work or home other than what she was

advised.

However, on August 7, 2003, Dr. Blankenship wrote that his current examination found no

abnormalities, that the claimant had no limitation of motion of the lumbar spine, and that

neurological examination of both extremities was within normal limits.  He also remarked that the

claimant had stated that she had been asymptomatic for the last three weeks and was ready to return

to her pre-injury duties, which he allowed.  

The next note from Dr. Blankenship, dated October 7, 2003, stated that the claimant had

returned to his office and advised that a few days ago she had awoken and started having pain in her

back and in the back of her legs.  She had been scheduled to return to his office two weeks after the

August 7, 2003, visit, but did not keep that appointment.  He described the claimant’s complaints

as “recurrent” and recommended that she remain off duty and have daily physical therapy for one

week.  Dr. Blankenship’s note of October 14 shows that the claimant then had the same complaints

for which he again recommended that she stay off duty and receive the therapy he had “originally

prescribed for her when she was last here.”.  He stated that he would not need to see her again unless

there was a sudden increase in difficulty or after she had completed the recommended therapy. When

he next saw the claimant, November 11, 2003, he noted that she did not receive therapy because she

was “without insurance” but that she was requesting to go back to duty after talking with her lawyer

and her employer who would permit her to go back to limited duty such as cashiering, as she had

done before.  He wrote that the claimant could do cashiering but no bending for the time being and

that she was to return in two weeks.  After that time, the claimant’s employment was terminated for

reasons related to tardiness and attendance, but not her job-related injury.
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Thereafter, Dr. Blankenship’s note of November 26, 2003, stated that the claimant had been

allowed to go back to cashiering but also started doing vacuuming and standing on hard surfaces and

that she now had complaints of anterior leg pain between the knee and ankle and that dorsiflexion

of her foot produced pain in that area.  Dr. Blankenship wrote that he was giving the claimant

another work slip and that he tried to emphasize “only cashiering”.  He also stated that he wanted

the claimant to return for a re-check in three weeks.  Thereafter, the claimant was seen in February,

2004, in the UAMS emergency room where the nurse noted “states unknown injury” with pain

radiating mostly down the right lower extremity.

Among the issues in contention is whether the claimant’s physical problems beginning in

October, 2003, should be attributed to her compensable injury, since the record showed that her

symptoms had improved during the period beginning about three weeks before August 7 and that

she had been working for sometime before the increase in symptoms in October, 2003.  The claimant

testified that in June, 2003, she returned to work as a cashier, but when she returned to her regular

duties she started having symptoms including back pain, so that she was told to go home around the

end of September.  She also denied that she told Dr. Blankenship on August 7 that she had been

asymptomatic for three weeks.  Nevertheless, as to this issue, the opinion of Dr. Blankenship is

entitled to substantial weight.  As noted above, in his October 7, 2003, note he described the

claimant’s condition as recurrent, an indication that it related to her compensable job-related injury.

Thereafter, in a letter dated March 10, 2004, responding to a letter from claimant’s counsel,

Dr. Blankenship stated that to his knowledge the treatment he provided the claimant for the entire

time that she has been here complaining of her back was for her original back-related complaint,

which she stated occurred as a result of her work.  The notes from Dr. Blankenship show that he kept
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her off work until November 11, 2003, when he allowed her to return to do cashiering, but no

bending or lifting.

After November 11, 2003, when the claimant’s employment had been terminated, the

respondents no longer were required to furnish light duty employment, and the claimant was not

totally incapacitated to earn wages so that she is not entitled to additional temporary total disability

benefits.  However, she is entitled to benefits for the period stated above and the respondents are

responsible for the care given by Dr. Blankenship which was reasonably necessary in connection

with her job-related injury and its recurrent symptoms which caused her to return to the doctor in

October, 2003.

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.

Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


