
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F403006

GARLAND ARMER, Employee  CLAIMANT

SUPERIOR INDUSTRIES, Employer  RESPONDENT

CROCKETT ADJUSTMENT, Carrier RESPONDENT

OPINION FILED SEPTEMBER 2, 2004

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON WATSON, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On August 11, 2004, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 9, 2004, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer existed between the parties on or about

January 22, 2004.

3.   The respondent has controverted this claim in its entirety.

At the time of the hearing the parties agreed to stipulate that claimant would be

entitled to the maximum compensation rate in effect for 2004 in the amount of $453.00 per

week for temporary total disability benefits.   The parties also agreed to stipulate that

claimant was paid short term disability benefits from January 29, 2004 through May 20,

2004 at the rate of $164.00 per week.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.    Compensability of right knee injury of January 22, 2004.

2.   Temporary total disability benefits from January 22, 2004 through a date yet to

be determined.

3.   Related medical.

4.   Attorney fee.

5.   Credit for group benefits.

At the time of the hearing claimant clarified his request for temporary total disability

benefits to include the period of January 22, 2004 through June 9, 2004.   

The claimant contends he sustained an aggravation to his pre-existing knee

problems which has resulted in temporary total disability from January 22, 2004 and has

required additional medical treatment.   The claim has been controverted in its entirety and

the claimant’s attorney is entitled to a full controverted attorney fee.

The respondents contend the claimant did not sustain an injury arising out of and

in the course of his employment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 9, 2004, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    The parties’ stipulation that claimant is entitled to the maximum compensation

rate of $453.00 per week for temporary total disability benefits is also hereby accepted as

fact.
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3.    The parties’ stipulation that claimant received short-term disability benefits from

January 29, 2004 through May 20, 2004 at the rate of $164.00 per week is also hereby

accepted as fact.

4.   Claimant has proven by a preponderance of the evidence that he suffered a

compensable injury to his right knee while working for respondent on January 22, 2004.

Specifically, claimant has proven that he suffered an aggravation of a pre-existing

condition.

5.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable right knee injury.

6.   Claimant is entitled to temporary total disability benefits beginning January 23,

2004 and continuing through June 9, 2004.

7.   Pursuant to A.C.A. §11-9-411 respondent is entitled to credit for benefits paid

to claimant by third parties.   This includes medical treatment and short-term disability

benefits.

8.   To the extent that a child support lien remains in effect against the claimant,

respondent is to pay up to 25% of the indemnity benefits to the Office of Child Support

Enforcement.

9.   Respondent has controverted claimant’s entitlement to indemnity benefits.

FACTUAL BACKGROUND

The claimant is a 39 year old high school graduate who began working for the

respondent in September 1997.   Claimant initially worked for the respondent in its

machine shop as a machine operator; however, in 2004 claimant worked as the lead

person on “set up”.   

The evidence indicates that claimant has suffered prior injuries to his right knee.

The first of these occurred in 1983 while playing high school football in New Mexico.  The
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second right knee injury occurred in 1993 or 1994 while claimant was working for Cargill.

 Both of these prior injuries required surgery.   Despite those surgical procedures claimant

testified that no impairment ratings had been assigned  and  he had no physical limitations

placed upon his ability to work.   In addition, claimant testified that he did not miss any work

because of his right knee and his right knee did not prevent him from performing any job

duties with the respondent.   

Claimant testified that on January 22, 2004 he was in the process of setting up a

machine which was on a platform.   Claimant testified that as he extended his right knee

down to the floor to get off the platform he heard it pop.   As he tried to walk with some

assistance his knee gave out completely and he fell to the ground.   Claimant was taken

by ambulance to the emergency room at Washington Regional Medical Center.   At the

emergency room claimant’s knee was immobilized, x-rays were taken, medication given,

and claimant was instructed to see an orthopaedic surgeon.

Claimant sought medical treatment from Dr. Duke Harris, an orthopaedic surgeon,

on January 28, 2004.   Dr. Harris ordered an MRI scan which according to his report of

February 3, 2004 shows “definite evidence post op medial meniscectomy and some early

osteoarthritis or chondromalacia of the medial compartment of his knee.”  Dr. Harris at that

time recommended a course of physical therapy and medication.   Dr. Harris next

evaluated claimant on February 25, 2004 and noted that the physical therapy was not

helping claimant’s condition.   Dr. Harris gave the claimant an injection in his right knee,

ordered a continuation of the physical therapy, and a re-evaluation in two weeks.   When

claimant’s knee did not respond Dr. Harris performed an arthroscopic procedure to repair

a torn meniscus on March 18, 2004.   

Claimant has filed this claim contending that he suffered a compensable injury to

his right knee while working for respondent on January 22, 2004.   He seeks payment of

medical treatment, temporary total disability benefits, and a controverted attorney fee.
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ADJUDICATION

The claimant’s claim is for a specific injury identifiable by time and place of

occurrence.   The Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence. 

  

There is no question that this claimant had a significant pre-existing knee condition

following surgical procedures in 1983 and 1994.   Claimant’s claim is for a specific injury

identifiable by time and place of occurrence.   A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated, accelerated, or combined with the disease

or infirmity to produce the disability for which compensation is sought.   Nashville Livestock

Commission v. Cox, 302 Ark. 69, 787 S.W. 2d 664 (1990); Minor v. Poinsette Lumber &

Mfg. Co., 235 Ark. 195, 357 S.W. 2d 504 (1962); St. Vincent Medical Center v. Brown, 53

Ark. App. 30, 917 S.W. 2d 550 (1996).   In other words, the employer takes the employee

as he finds him.   Conway Convalescence Center v. Murphree, 266 Ark. 985, 588 S.W. 2d

462 (Ark. App. 1979).   The test is not whether the injury causes the condition, but rather

the test is whether the injury aggravates, accelerates, or combines with the pre-existing

condition.
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his right knee while working for

respondent on January 22, 2004.   Specifically, I find that the incident on that date

aggravated claimant’s pre-existing right knee condition.    

Initially, I find that claimant has met his burden of proving by a preponderance of the

evidence that his injury arose out of and in the course of his employment and that it was

caused by a specific incident identifiable by time and place of occurrence.   Here, claimant

testified that on January 22, 2004 he was in the process of stepping down to the floor from

the machine platform when he heard his right knee pop.   As claimant tried to walk with

assistance of co-workers, his knee gave out completely and he was taken by ambulance

to the emergency room.    There appears to be no doubt that this accident occurred in the

manner described by the claimant.    The medical reports contain a history consistent with

claimant’s testimony and the witnesses of respondent also acknowledged that claimant

reported that the injury occurred as he stepped down from the platform to the floor.  

Respondent would argue that the claimant’s injury could have happened anywhere

while he was taking a step.   However, the injury did not happen anywhere, it occurred

while claimant was working and he was stepping down from a small platform to the floor

in the performance of his job duties.   

Furthermore, claimant’s injury was not the result of his pre-existing knee condition.

 Instead, the evidence indicates that claimant’s pre-existing knee condition was aggravated

by the job activity of stepping off a platform on January 22.   The fact that claimant’s pre-

existing knee condition was aggravated by this injury is supported by the opinion of Dr.

Duke Harris.   In his report of February 3, 2004, Dr. Harris noted the findings on the MRI

scan.   Although those findings were pre-existing, Dr. Harris was of the opinion that

claimant had suffered an aggravation.
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It’s my opinion that while these, of course, are pre-existent 
that his on the job injury represents a temporary aggravation
of a pre-existing injury.

Furthermore, Dr. Harris again addressed this issue in a letter dated April 28, 2004

in which he stated:

It’s also my opinion that his on the job injury was a temporary
aggravation of a pre-existing condition that on the job injury
tore a portion of his remaining medial meniscus; although,
he already had degenerative changes in his knee.

Thus, while claimant did have a pre-existing knee condition, it was the opinion of Dr.

Harris that claimant’s on the job injury aggravated that pre-existing condition and tore a

portion of his medial meniscus.   I find that the opinion of Dr. Harris is credible and entitled

to great weight.

In finding that claimant has met his burden of proof, I note that a large portion of the

hearing and testimony from witnesses concerned whether claimant initially attributed his

injury to his work or to his pre-existing knee condition.   Even though I believe that the

claimant initially attributed his additional knee problems to his pre-existing condition, not

a work related injury, I do not find that significant under the facts in this case.   First, this

was not a case where there was some question as to whether or not the injury occurred

at work or outside of work.   As previously noted, there appears to be little doubt that the

incident occurred at work given claimant’s testimony, the fact that he was taken by

ambulance to the emergency room, the history contained in the medical reports, and the

history given to witnesses called on behalf of respondent.   If there were a question as to

whether or not this injury occurred at work or at some other location, the claimant’s

contention that it was related to a pre-existing condition would be more significant. 

Furthermore, I do not believe that the law requires a claimant to make a specific legal

determination as to compensability immediately after an incident occurs.   Employees
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cannot be expected to understand the law regarding aggravations of pre-existing

conditions.   It certainly seems plausible that an individual in a position such as the

claimant would initially attribute his additional knee problems to a pre-existing condition as

opposed to knowing that the law does provide for compensability of an aggravation of

those pre-existing conditions.

Accordingly, I do not find particularly relevant in this case evidence which indicates

that claimant initially attributed his knee problems to a pre-existing condition as opposed

to an on the job injury.   The incident did happen at work and whether or not it constituted

an aggravation of a pre-existing condition so as to make it a work related injury is a legal

determination.

For the foregoing reasons, I find that claimant has met his burden of proving by a

preponderance of the evidence that he suffered an injury which arose out of and in the

course of his employment and that the injury was caused by a specific incident identifiable

by time and place of occurrence.   Here, claimant suffered an injury to his right knee when

he stepped off a platform onto the floor while working for respondent on January 22, 2004.

While claimant had a pre-existing knee condition, it was the opinion of Dr. Harris that

claimant’s pre-existing condition was aggravated by the on the job injury.   I find that Dr.

Harris’ opinion is credible and entitled to great weight.

I also find that claimant has met his burden of proving by a preponderance of the

evidence that the injury caused internal physical harm to his body which required medical

services and resulted in disability and that claimant has offered medical evidence

supported by objective findings establishing an injury.   As previously noted, Dr. Harris

performed an arthroscopic procedure on the claimant and discovered a torn portion of

claimant’s remaining medial meniscus.   This is an objective finding establishing an injury

which caused internal physical harm to claimant’s body and required medical services.

In summary, I find that claimant has met his burden of proving by a preponderance
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of the evidence that he suffered a compensable injury to his right knee while working for

respondent on January 22, 2004.   

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable injury.   Pursuant to A.C.A. §11-9-411,

respondent is entitled to a credit for medical benefits paid by claimant’s group health

insurance.

I also find that claimant is entitled to temporary total disability benefits beginning

January 23, 2004, the day after his compensable injury, and continuing through June 9,

2004.   The injury to claimant’s right knee is a scheduled injury.   An employee who suffers

a scheduled injury is entitled to receive temporary total disability benefits or temporary

partial disability benefits during their healing period or until they return to work, whichever

occurs first.   Wheeler Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d

822 (2001).   In this particular case, I find that claimant remained within his healing period

and that he was unable to work beginning on January 23, 2004, the day after his

compensable injury.   I find that claimant continued to remain off work until June 9, 2004.

Although claimant did not actually return to work on that date, the medical report from Dr.

Harris dated May 19, 2004 indicates that he would have claimant remain off work for an

additional three weeks.   Subsequent to that date, the claimant underwent an operation for

a hernia.   Although claimant did not return to work as of June 9, 2004, claimant is not

requesting any benefits subsequent to that date.   Accordingly, I find that claimant is

entitled to temporary total disability benefits beginning January 23, 2004 and continuing

through June 9, 2004.

As previously noted, the parties stipulated that claimant received short-term

disability benefits beginning January 29, 2004 and continuing through May 20, 2004, at the

rate of $164.00 per week.   Pursuant to A.C.A. §11-9-411, respondent is entitled to a credit

for those benefits.
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Finally, I note that claimant testified that he does not have any child support

obligations.   However, the Commission’s file contains a lien filed by the Office of Child

Support Enforcement indicating that as of May 19, 2004 the claimant was in arrears in

payment of child support benefits in the amount of $1,223.01.   It is unknown whether

claimant has satisfied that obligation at the time of the hearing.  Nevertheless, to the extent

that claimant is in arrears on his child support obligation, the respondent pursuant to A.C.A.

§11-9-110(d)(1) is hereby ordered to forward to the Office of Child Support Enforcement

up to 25 percent of the indemnity benefits awarded claimant.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier

and one-half by the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee

is not awarded on medical benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his right knee while employed by respondent on

January 22, 2004.    Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable injury.   Claimant

is entitled to temporary total disability benefits beginning January 23, 2004 and continuing

through June 9, 2004.   Pursuant to A.C.A. §11-9-411 respondent is entitled to a credit for

medical benefits previously paid on claimant’s behalf as well as a credit for short-term

disability benefits received by claimant.   To the extent that claimant remains in arrears on



11

his child support, respondent is hereby ordered to forward up to 25 percent of the

indemnity benefits due claimant to the Office of Child Support Enforcement pursuant to

A.C.A. §11-9-110(d)(1).   Finally, respondent has controverted claimant’s entitlement to all

indemnity benefits, including those for which claimant has been given a credit. 

Accordingly, claimant’s attorney is entitled to an attorney fee on all temporary total disability

benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is hereby awarded an

attorney fee in the amount of 25% of the indemnity benefits payable to the claimant.  This

fee is to be paid one-half by the carrier and one-half by the claimant.   The respondents

are to withhold the claimant's portion of the attorney's fee from the claimant's award and

to pay the attorney's fee directly to the claimant's attorney.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


