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STATEMENT OF THE CASE

 A hearing was held on August 21, 2003, in Fort Smith,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on April 15,

2003.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. All prior opinions are res judicata and the law of this

case.

3. Dr. Aguinaga is authorized to treat the claimant for his

vasospastic disorder.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical.

2. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

that the respondents should pay for physical therapy and

prescription as well as attorney’s fees.

   In regard to the foregoing issues the respondents contend they

are paying for all reasonable and necessary medical expenses

arising out of the compensable injury.  The respondents contend,

based on the report of Dr. Deneke dated January 23, 2003, that any

physical therapy relates to her back which is not a part of the

compensable injury.  The respondents have not denied any

prescriptions relating to the compensable injury.

The documentary evidence submitted in this matter consists of

the Commission’s Exhibit No. 1.  The claimant submitted documentary

evidence marked Claimant’s Exhibit No. 1.  The parties submitted

medical evidence which was marked Joint Exhibit No. 1.  The

respondents submitted a letter from respondents’ attorney to

claimant’s attorney marked Respondents’ Exhibit No. 1.  All these

exhibits were admitted without objection.

 DISCUSSION

The claimant testified that she currently is working for the

respondent and she sustained a compensable injury on November 28,

1997.  The claimant testified that she broke her wrist and as a

result of this injury she was seen by Dr. Evans, Dr. Aguinaga and
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eventually was referred to Dr. Deneke.  The claimant agreed that

Dr. Deneke has written her prescriptions for her compensable

injury.  The claimant testified that Dr. Deneke has written her

prescriptions for treatment of her compensable injury and when she

took these prescriptions to the respondent’s pharmacy, they were

denied.  The claimant agreed that Dr. Deneke has also recommended

a regiment of physical therapy and when she attempted to set up the

physical therapy as recommended, again these sessions were denied

by the respondents.

The claimant testified that her condition as to her

compensable injury has gotten notably worse with time, stating that

she still has a lot of numbness in her left hand and wrist up to

her shoulders.  The claimant testified that she was a nineteen-year

employee for the respondent and she currently works as a department

manager.  The claimant testified that she was at this hearing today

asking that she be allowed to continue treatment as recommended by

Dr. Deneke and that any prescriptions written for her injury should

be provided to her by the respondents.  The claimant testified that

she understood that the respondent, as of the day of the hearing,

had indicated that they are not controverting the medication

recommendations by Dr. Deneke.

On cross examination, the claimant testified that she tried to

fill her prescription either the day of her visit to see Dr. Deneke

or the next day which would have been on January 23, 2003.  The

claimant testified that she has not been back to the respondent’s

pharmacy to try to get her prescriptions refilled since that time
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nor has she been able to provide for these prescriptions on her own

nor pay for her physical therapy.  The claimant testified that she

presented her prescriptions to the pharmacist at the respondent’s

store where she works and that the pharmacist told her that she

could not have her prescription filled.

The claimant’s medical exhibit sets forth a history of this

claimant’s compensable injury.  The party’s joint exhibit is a

report from Dr. James Deneke where he sets forth a history of her

compensable injury and her treatment plan.  After examination and

review of the claimant’s past medical tests, Dr. Deneke assessed

the claimant with having vasospasm in her hands without clear cut

signs of connective tissue disease and findings that potentially

suggest neurogenic thoracic outlet syndrome which could be

producing the vasospasm and may well have been aggravated status

post fall.  Dr. Deneke recommended physical therapy for the

claimant’s back, prescribed medications, recommended repeating

nerve tests since they have not been done in four to five years.

There is also a letter from the respondents’ attorney to the

claimant’s attorney dated May 6, 2003, in which they state that the

respondents contend that they have not controverted any

prescriptions provided by Dr. Deneke for this claimant’s

compensable injury but they have and do question the recommended

physical therapy for the claimant’s back noting that it is their

position that this is not a part of the compensable injury.

The Full Commission’s opinion dated February 16, 2001, found

that the claimant was entitled to medical treatment for her
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vasospastic disorder resulting from her compensable injury.  This

opinion was affirmed by the Court of Appeals on October 17, 2001.

After review of this entire record as well as the previous

opinions which are now res judicata and the law of the case, I find

that the claimant is entitled to additional medical in the form of

her prescription medications.  As to the claimant’s need for

physical therapy for her back, I find that there is insufficient

evidence or information in this record to determine whether her

back problems are a result of her compensable injury or rather due

to the normal aging process and other causes not related to her

compensable injury.  This claimant sustained a compensable injury

in 1997 and it was not until January 2003 that there is an

indication that she has a need for physical therapy for her back.

Therefore, physical therapy will not be ordered at this time due to

lack of information on which to determine if this is a compensable

consequence of her compensable injury.  

I do find that this claimant’s need for additional medical

treatment was denied by the respondents when she requested her

refills of prescriptions at the respondent’s pharmacy.  Therefore,

her prescription medications have been controverted and the

claimant’s attorney is entitled to the maximum statutory attorney’s

fee based on this benefit.  It is noted, however, that at the

hearing the respondents’ attorney clearly set forth that they were

not controverting additional medical treatment for this claimant’s

compensable injury and this is so set forth in his letter to the

claimant’s attorney dated May 6, 2003.
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FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. All prior opinions are res judicata and the law of this

case.

3. Dr. Aguinaga is authorized to treat the claimant for his

vasospastic disorder.

4. The claimant is entitled to have her prescriptions for her

compensable injury provided to her by the respondent as recommended

by her treating physician Dr. Deneke.

5. That physical therapy will not be ordered at this time

since there is insufficient evidence in this record to make a

determination if this need is as a result of the claimant’s

compensable injury.  See discussion above.

6. The respondents have controverted this claimant’s

entitlement to have her prescriptions refilled.

7. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that she is entitled to additional medical benefits in the form of

prescription medications as prescribed by her treating physician

for her compensable injury.

The respondents should pay for this additional medical

benefit.
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The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


