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STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 23, 2003, in Springdale,

Arkansas. A pre-hearing order was previously entered in this case on February 10, 2003.

This pre-hearing order set out the stipulations offered by the parties and outlined the issues

to be litigated and resolved at the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are hereby accepted:

1. On August 5, 1997,  the relationship of employee-self insured employer-third

party administrator existed between the parties.

2. The appropriate weekly compensation rates are $243 .00 for total disability

and $ 182.00 for permanent partial disability.

3. On August 5, 1997, the claimant sustained a  compensable injury to her left

knee.

4. All possible benefits for this compensable injury have been paid through

September of 2000.

By agreement of the parties the issues to be litigated and resolved at the present

time were limited to the following:



2

1. The claimant’s entitlement to the payment of the expense for medical

services rendered her for her left knee on and after October of 2000.

2. The claimant’s entitlement to temporary total disability benefits from July 27,

2001 through a date yet to be determined.

3. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:

“Claimant was injured on August 5, 1997, when she stepped
on some bolts and fell. She thereafter underwent medical
treatment from Dr. McKenzie, Park, Bates and St. Mary’s; she
is still actively undergoing treatment.  The simple question here
is compensability of the claimant’s injury and its effect on her
right to receive TTD and medical. Because she had previously
undergone treatment at some point in the past and even had
a “weakened knee” or bad knee”, the respondents  are taking
the position that they are not responsible for anything. They
want only perfect, pure, Aryan, clean, white workers at
America’s company.  Contra. Injured workers entitled to
receive benefits and a pre-existing condition does not
aggravate either right to receive medical, TTD, or permanent
impairment, as long as the injury arose out of and was in the
course of employment.  Act 796 of 1993 that Walmart had
pushed through has had a drastic effect on injured workers,
but one of the effects is to not eliminate aggravations of pre-
existing conditions. The claimant requests medical, TTD, and
serves the right to permanent impairment and would obviously
like to have attorney’s fees as well since the respondent has
controverted this case.” 

In regard to these issues, the respondents contend that the claimant’s knee

difficulties on and after September of 2000 are solely the result of the progression or

continuation of her longstanding left knee problems.  The respondents deny that the

claimant’s need for medical treatment after September of 2000, and any temporary

disability she may have subsequently experienced is related to or the result of her

compensable injury of August 5, 1997.  The respondents controvert her entitlement to

these additional benefits.
DISCUSSION

The first issue to be addressed concerns the claimant’s entitlement to the payment

of expenses incurred for continued medical treatment rendered her for her left knee
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difficulties during and after October of 2000.  The burden rests upon the claimant to prove

her entitlement to the payment of these expenses.

In order to be entitled to the payment of these expenses, the claimant must show

that these expenses were incurred for “reasonably necessary” medical services for her

admittedly compensable left knee injury.  Medical services are “reasonably necessary” for

a compensable injury when they are necessitated by or connected with the compensable

injury and have a reasonable expectation of accomplishing the purpose or goal for which

they are intended, at the time they are rendered.  In order to be necessitated by or

connected with the compensable injury  the compensable injury need not be the sole or

even “major” cause of the need for the particular medical services.  It is only necessary that

the compensable injury have substantial causal nexus to the medical services in question.

Reasonably necessary medical services are not limited to those services intended solely

to improve the actual physical damage caused by the compensable injury.  This term also

extends to medical services reasonably necessary to ascertain the nature and extent of the

injury, to maintain the level of healing achieved, or even to simply provide symptomatic

relief of chronic complaints caused by the injury.  Finally, reasonably necessary medical

services are not limited to those that produce successful results or actually accomplish the

purpose for which they were intended.  It is only necessary that the medical services have

a reasonable expectation of success at the time they are provided.  

In the present case, the evidence clearly shows that the claimant has a lengthy

history of difficulties involving her left knee prior to the compensable injury.  These prior

difficulties resulted in extensive medical treatment over a lengthy period of time and even

include a partial knee replacement in 1996.  In fact, the medical evidence shows that the

claimant was still experiencing some symptoms and under medical care for these pre-

existing difficulties through July 3, 1997.  However, her pre-existing problems had improved

to the point that, on July 3, 1997, Dr. McKenzie essentially released her from treatment.
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The claimant was directed to return only as needed or for a follow up examination in

approximately one year.

The medical evidence shows that the claimant’s compensable injury of August 5,

1997, resulted in a new and separate injury to her knee, in the form of a non displaced

horizontal tear of the lateral meniscus in her left knee. This defect was subsequently

treated by arthroscopic surgery on April 27, 1998.  The medical evidence further hints that

the claimant may have undergone a second arthroscopic procedure in July of 1998.

However, if this is the case, neither party has bothered to tender the operative record

generated by this second arthroscopic procedure.

The claimant’s testimony and the medical evidence shows that following this new

injury, the claimant experienced continuing difficulties and complaints involving her left

knee and continuing medical treatment. On April 5, 1999, Dr. John Park performed another

arthroscopic exploration of the claimant’s right knee.  This procedure revealed a fibrotic

iliotibial band segment and a ganglion cyst of the lateral synovium.   Both of these defects

were excised during the arthroscopic procedure.

The pathology report on the ganglion cyst found it to consist of benign fibrous tissue

and synovium exhibiting cyst formation due to chronic inflammation of the tissue and

marked foreign body giant cell reaction to polarizable foreign material.  The claimant’s

difficulties with her left knee continued after this second procedure and a ganglion cyst

reappeared in essentially the same area.  This cyst was also arthroscopically excised.

Again, pathology reports show that this recurrent cyst was also attributable to the

claimant’s own body’s reaction to foreign material.  Ultimately, this foreign material was

found to be small particles of the polyethylene spacer used in the claimant’s 1996 partial

knee replacement. 

 At the time of the initial arthroscopic procedure, to repair the claimant’s torn lateral

meniscus caused by her compensable injury, Dr. McKenzie noted no apparent wear or
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defects involving the polyethylene spacer.  However, by April of 1999, this disc had worn

to the point that particles from the disc caused the claimant’ s immune system to produce

the ganglion cyst.  By November of 2000, another cyst had been produced.  By April or

May of 2001, x-rays revealed a failure of the polyethylene spacer to the extent that the

previous partial knee replacement required surgical revision to a total knee replacement.

In his history and physical of May 6, 2001, Dr. McKenzie attributes this unusually

rapid failure of the polyethylene spacer to a ligament imbalance or lax lateral ligament

complex caused by the compensable ligamentous injury of August 5, 1997.  There is no

evidence to indicate that this preoperative opinion of Dr.  McKenzie was  changed by his

findings during the actual corrective surgery, but again, neither party has bothered to

tender his actual operative note.  However, in his subsequent office notation of July 30,

2002, Dr. McKenzie states:

“It seems that all  the problems that have resulted in today
have an origin with the original work related injury that was
sustained about August 5, 1997.”

       Following her total knee replacement, the claimant has continued to experience

difficulties with her left knee, including another arthroscopic exploration of the knee by Dr.

McKenzie on or about October 17, 2002.  In his follow up report of October 29, 2002, Dr.

McKenzie recites that his findings from this exploratory surgery are contained in his

operative note.  However, true to form, neither party has deemed it necessary to tender the

actual operative report (although the claimant has apparently seen fit to introduce some

of the same reports multiple times).  

In addressing the issue of whether the claimant’s difficulties with her left knee,

during and after October of 2000 were related to her compensable injury of August 5,

1997, both parties have apparently sought the opinion of Dr. Park, rather than Dr.

McKenzie.  While Dr. Park is clearly a competent orthopaedic surgeon and has had some

involvement in the claimant’s treatment,  Dr. McKenzie is and has been the claimant’s
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primary treating physician for both her pre-existing knee difficulties and her subsequent

knee difficulties after her compensable injury. Curiously, both parties have apparently

obtained from Dr. Park what would appear to be a favorable, although somewhat rambling,

opinion.  

In a report to the claimant’s attorney, dated February 10, 2003, Dr. Park makes the

following statement:

“I appreciate your letter with questions regarding Carol
Wortman. Based on temporal relationship alone, from what the
patient tells me, I would believe that the injury of 08/97 was the
aggravating factor leading to the surgical treatment performed
after that date.”

       However, in a report dated March 25, 2003, in response to a letter from the

respondent’s attorney, Dr. Park states:

“I appreciate your letter regarding this patient. After review of
this information, the one thing that I was not aware of was the
fact that Dr. McKenzie had a direct view of the knee and felt
that there was no significant evidence of plastic breakage;
although, this does not completely rule out micro-fracture of
particulate debris coming off of the prosthesis as a cause.  It
becomes the time frame from which we can judge that the
prosthesis, at least appeared normal to gross inspection.

Therefore, bases (sic) on that, I would have to revise my
temporal relationship and state that I cannot, to a reasonable
degree of medical certainty, relate the injury as the aggravating
factor leading to the surgical treatment performed after that
date.

I appreciate being appraised of the surgical findings and hope
that this helps in dealing with the client.”

I have no idea as to the basis of either of Dr. Park’s contradiction opinions.  As a

result, I give no weight and credit to either of these opinions.  However, I do find it

important that Dr. Park obviously believed that Dr. McKenzie, as the claimant’s primary

treating surgeon, would be in a better position to address this issue. 

After consideration of all the evidence presented, it is my opinion that the greater

weight of the credible evidence proves that the claimant’s continued difficulties with her left
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knee, during and after October of 2000, and through the date of hearing were, at least in

part, necessitated by and causally connected to her compensable injury.

I base this decision on the expert opinions of Dr. McKenzie.  His opinions are stated

with clarity and conviction.  He clearly has sufficient expertise to formulate an expert

opinion on the existence of such a causal relationship, being a highly competent, board

certified orthopaedic surgeon, specializing in the treatment of knee injuries and conditions.

As the claimant’s primary physician and surgeon for her various knee difficulties going back

to at least 1996, he also has sufficient knowledge of the facts necessary to formulate his

opinion.  His conclusion (the ligamentous damage, caused by the claimant’s compensable

injury of August 5, 1997, resulted in the rapid breakdown of the polyethylene spacer of the

claimant’s prior partial knee replacement and that this in turn has caused her continuing

knee problems, including the ganglion cyst and the revision of the prior partial knee

replacement with a total knee replacement) are logical, reasonable, and supported by the

other evidence presented. This causal relationship satisfies the first requirement for these

medical services to constitute “reasonably necessary medical services” within the meaning

of Ark. Code Ann. §11-9-508.

All of the medical services the claimant has received for her left knee difficulties

during and after October of 2000, are of a type and nature commonly recognized by the

general medical community as being appropriate to accurately diagnose and treat knee

difficulties, such as those being experienced by the claimant.  Clearly, Dr. McKenzie and

Dr. Park were of the opinion that these medical services had a reasonable expectation of

accomplishing the purposes for which they were intended (which includes accurate

diagnosis of the nature and extent of the difficulties, correction or stabilization of the

physical damage caused, and the providing of relief for the claimant’s symptoms).  It

cannot be assumed that these two competent orthopaedic surgeons would provide

services that they did not believe provided a reasonable expectation of being successful.
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Thus, I find that the greater weight of the credible evidence establishes the second

requirement for these medical services to constitute “reasonably necessary medical

services” within the meaning of Ark. Code Ann. §11-9-508.

As I have found that the medical services provided the claimant for her continuing

left knee difficulties by and at the direction of Dr. McKenzie and Dr. Park (during and after

October of 2000), represent “reasonably necessary medical services”,  The respondents

are liable for the expense of these services.  However, such liability is subject to the

medical fee schedule established by this Commission.

The remaining issue concerns the claimant’s entitlement to additional  temporary

total disability benefits from July 27, 2001 through a date yet to be determined. The injury

in this case is to a portion of the claimant’s anatomy that is scheduled under Ark. Code

Ann. §11-9-521. Therefore, her entitlement to temporary total disability benefits is

controlled by subdivision (a) of this subsection. In order to be entitled to the benefits she

now seeks, the claimant must prove by the greater weight of the credible evidence that she

has continued within her healing period from the effects of her compensable injury and has

not “returned to work.”

The issue of the duration of the healing period is a medical question, which must be

resolved on the basis of the greater weight of the medical evidence presented. However,

this does not mean that this issue requires expert medical opinion. The healing period

continues until the claimant has achieved the maximum benefit of time and medical

treatment in the resolution of the physical damage caused by her compensable injury.

Once this underlying physical damage has entirely resolved or at least stabilized at a level

where nothing further in the way of medical treatment offers a reasonable expectation of

improvement, then the claimant’s healing period has ended. The mere continuation of

chronic symptoms is not sufficient, in and of itself, to extend the healing period.
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In a report the claimant’s attorney dated June 10, 2003, Dr. McKenzie states:

“Carol is still in her healing period.  As you know, she has
experienced a quiet protracted recovery following revision total
knee replacement surgery.”

However, Dr. McKenzie does not state the basis for his opinion that the claimant continues

within her healing period.  There is also no evidence that he has actually continued to

provide the claimant with medical treatment, intended to reduce the current level of

physical damage she has sustained to her knee, after December 3, 2002.  

The claimant also testified that she still continues under the care of Dr. McKenzie.

However, she does not describe receiving any medical treatment that would be reasonably

intended to improve or reduce the physical damage caused by her compensable injury.

The medical records introduced indicate that the claimant did continue to receive

active medical treatment, intended to improve or reduce the physical damage occasioned

by her compensable injury through December 3, 2002.  In his report of that date, Dr.

McKenzie recommends additional medical treatment, in the form of physical therapy, to

improve the muscular atrophy the claimant has experienced as a result of her left knee

difficulties.  However, there is no evidence that the claimant actually received this

recommended active medical treatment or, if she did in fact receive such treatment, how

long it continued.

The claimant testified that she continues to experience various symptoms, primarily

pain and swelling, involving her left knee and leg.  However, in light of the extensive

permanent changes she has experienced with her left knee, some degree of chronic

difficulties of this nature are likely to persist for the remainder of the claimant’s life. The

mere continuation of these chronic difficulties is not sufficient, in and of itself, to extend the

claimant’s healing period.

After consideration of all the evidence presented, it is my finding that the claimant

has failed to prove that she continued within her healing period from the effects of her
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compensable injury beyond December 3, 2002.  Thus, she would not be entitled to

temporary benefits beyond that date.

The claimant’s testimony indicates that she continued to work off and on for he

respondent following her compensable injury. In fact, she even returned to employment

with the respondent following her total knee replacement in May of 2001, and continued

in this position through July 27, 2001, when she voluntarily terminated her employment with

the respondent. According to her testimony, she terminated her employment on that date

because her required employment activities increased her symptoms. She has

subsequently applied for and is currently receiving social security disability benefits.  

The mere fact that the claimant may have returned to employment after her

compensable injury does not foreclose her from subsequently becoming entitled to

additional temporary total disability benefits under Ark. Code Ann. §11-9-521(a).  If the

claimant subsequently becomes physically unable to continue employment, while she

remains within her healing period, then for this subsequent period she is not deemed to

have “returned to employment” within the meaning of this subsection.

 The claimant testified that she was unable to continue her employment for the

respondent due to her inability to stand, sit, or walk for extended periods without

substantially aggravating her left knee difficulties. This testimony is substantiated by Dr.

McKenzie’s opinion that the claimant would be unable to perform employment requiring

prolonged standing, sitting, or extensive walking.  Obviously, such restrictions would be

reasonable in light of the extensive problems involving the claimant’s left knee.  These

restrictions would justify the claimant ceasing her employment with the respondent on July

27, 2002.

Therefore, I find that the claimant has proven that she had not “returned to work”

within the meaning of Ark. Code Ann. §11-9-521(a), during the period of July 27, 2001

through December 3, 2002.  This would satisfy the second requirement for her entitlement
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to temporary total disability benefits during this period.

In summary, I find that the claimant has proven that she is entitled to temporary total

disability benefits for her compensable left knee injury for the period of July 27, 2001

through December 3, 2002.  However, I find that she has failed to prove her entitlement

to temporary total disability benefits after December 3, 2002.  

There is one remaining matter requiring discussion that was not an issue specifically

raised in the prehearing order. This concerns the effect of Ark. Code Ann. §11-9-411 on

the respondents liability for the payment of expenses incurred for reasonably necessary

medical services.  The foregoing subsection of the Act provides the respondents are

entitled to a “set off” or “credit” for medical expenses paid under a group policy of

insurance.  In her testimony, the claimant stated that a substantial portion of her disputed

medical expenses have been paid through a policy of group insurance maintained through

the respondent.

 In fact, some of the claimant’s most recent  medical expenses may  have been paid

under a private insurance policy maintained and paid by the claimant.  However, the

respondents would not be entitled to a set off or credit under Ark. Code Ann. §11-9-411 for

any expenses paid under the latter policy, as it would not constitute a “group” policy or

plan.

Clearly, the respondents would be entitled to their set off or credit as provided by

Ark. Code Ann. §11-9-411, in regard to any medical benefits herein awarded, which have

been paid under the group insurance policy. However, pursuant to the provisions of this

subsection, the respondents are required to place and reserve an amount sufficient to

cover any potential subrogation claims by the group insurance provider.  I find that the

amount sufficient to satisfy these potential subrogation claims is equal to the amount set

off or credit taken. The respondents shall hold in reserve this amount for a period not to

exceed five years.  
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. On August 5, 1997, the relationship of employee-self insured

employer-third party administrator existed between the parties.

3. On August 5, 1997, the claimant earned wages sufficient to entitle her

to weekly compensation rates of $243 .00 for total disability and

$182.00 for permanent partial disability.

4. On August 5, 1997, the claimant sustained a  compensable injury to

her left knee.

5. There is no dispute over the payment of medical expenses incurred

through September of 2000, and all such expenses have been paid

by the respondent.

6. There is no dispute over the payment of temporary total disability

benefits accruing prior to July 27, 2001.

7. The medical services provided to the claimant for her left knee

difficulties by and at the direction of Dr. James McKenzie and Dr.

John Park on and after October of 2000, constitute reasonably

necessary medical expenses for the claimant’s compensable injury of

August 5, 1997.  Pursuant to Ark. Code Ann. §11-9-508, the

respondents are liable for the expenses of these services, subject to

the medical fee schedule established by this Commission and subject

to the “set off” or “credit” provided by Ark. Code Ann. §11-9-411.

8. The claimant has proven by the greater weight of the credible

evidence that she was rendered temporarily totally disabled as a

result of the effects of her compensable injury of August 5, 1997, for
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the period beginning July 27, 2001 and continuing through December

3, 2002.  Specifically, she has proven by the greater weight of the

credible evidence that during this period she continued within her

healing period from the effects of her compensable injury and had not

“returned to work” within the meaning of Ark. Code Ann. §11-9-521(a).

9. The respondents have controverted the claimant’s entitlement to the

payment of any medical expenses incurred for her left knee difficulties

after September of 2000, and her entitlement to temporary total

disability benefits from and after July 27, 2001.

10. After consideration of the nature, length, and complexity of the

services performed and the benefits resulting to the compensation

beneficiary, I find that a reasonable fee for the claimant’s attorney is

three-fourths of the maximum statutory attorney’s fee on all the

controverted benefits herein awarded.

ORDER

The respondents shall pay to the claimant temporary total disability benefits for the

period beginning July 27, 2001 and continuing through December 3, 2002.

The respondents shall be liable for the expenses incurred as the result of

reasonably necessary medical services rendered to the claimant for her compensable left

knee injury by and at the direction of Dr. Park and Dr.  McKenzie during and after October

of 2002.  Such liability shall be subject to the medical fee schedule established by this

Commission and to the set off or credit provided by Ark. Code Ann. §11-9-411.

The respondents shall pay to the claimant's attorney three-fourths of the maximum

statutory attorney's fee  on all controverted medical expenses and temporary disability

benefits herein awarded.  The respondents are liable for one-half of this attorney's fee in

addition to any benefits herein awarded to or on behalf of the claimant.  The remaining
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one-half of this attorney's fee is to be withheld by the respondents from indemnity benefits

herein awarded to the claimant.

All sums which have heretofore accrued are payable in a lump sum without

discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


