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Claimant represented by Mr. Joe M. Rogers, Attorney-at-Law, West Memphis,
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STATEMENT OF THE CASE

A hearing w as conducted July 18, 2003, to determine w hether the

claimant sustained a compensable injury w ithin the meaning of  the Arkansas

Workers’  Compensat ion Laws.

A prehearing conference w as conducted on May 14, 2003, and a

Prehearing Order w as f iled on said date.  A copy of  the Prehearing Order w as

marked “ Commission’s Exhibit  1"  and made a part of  the record w ithout

objection.  At the hearing, the part ies announced that  the st ipulat ions, issues,

as w ell as their respect ive contentions were properly set out in the Prehearing

Order.

It  w as st ipulated that  the employment  relat ionship existed betw een the
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part ies at all relevant t imes, including October 25, 2002; that the claimant

earned suff icient w ages to entit le her to compensat ion rates of  $321.00 per

w eek for temporary total disability and $244.00 per w eek for permanent part ial

disability in the event  compensabilit y w as overcome; and that  respondents had

controverted the claim in it s ent irety.

By agreement of  the part ies, the primary issue presented for

determination concerned compensability.   If overcome, claimant’s entit lement

to associated benefits must be determined.  How ever, it  must be noted that the

claimant returned to w ork for the employer herein on January 9, 2003, and has

continued w orking since that  t ime.  There is no genuine dispute concerning

claimant ’s ent it lement  to indemnity benefit s if  compensabilit y is overcome.

Claimant contended, in summary, that she sustained a compensable

injury arising out of and during the course of her employment  w ith Kroger, as

the result  of a specif ic event on October 25, 2002; that she w as entit led to

temporary total disability for the period beginning October 26, 2002, and

cont inuing through January 9, 2003; that respondents should be held

responsible for all medical and related expenses, together w ith continued,

reasonably necessary medical treatment; that she w as entit led to a tw o percent

(2%) permanent impairment  to the right  low er extremity; and that  a

cont roverted attorney’s fee should attach to any benefits aw arded.

The respondents maintained that claimant did not sustain a compensable
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injury w ithin the meaning of  the Arkansas Workers’  Compensat ion Act, and that

claimant’s problems, if any, w ere the result  of  a pre-exist ing knee problem

rather than a w ork-related incident.

The claimant  test if ied in her ow n behalf .  George Mart ine w as called as

a w itness by the respondents.  The record is composed solely of the transcript

of  the July 18, 2003, hearing containing numerous exhibits.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The stipulations agreed to by the part ies at the prehearing conference,

and contained in the Prehearing Order f iled May 14, 2003, are hereby

accepted as fact.

3. The claimant  has failed to prove, by a preponderance of  the credible

evidence, that she sustained a compensable injury, caused by a specif ic

incident, arising out of and in the course of her employment w hich

produced physical, bodily harm, supported by object ive findings,
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requiring medical treatment or producing disability, pursuant to Ark. Code

Ann. §11-9-102.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that she sustained a gradual onset injury caused by rapid

repetit ive mot ion, arising out of and in the course of her employment

w ith the respondent.

5. The claimant has failed to prove, by a preponderance of the credible

evidence, that  her physical problems and need for medical treatment

w ere direct ly and causally related to any injury sustained w hile working

for the Kroger Company.

6. Respondents have controverted this claim in it s ent irety.

DISCUSSION

The record in this case is replete w ith inconsistencies and contradict ions.

The only evidence offered to support the claim is the claimant’s own test imony.

A claimant ’s test imony is never considered uncontroverted.  To the contrary,

the test imony of an interested party is alw ays considered to be controverted.

Lambert vs. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985);

Nix vs. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994);

Continental Express vs. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).  

As w ill be set out further below , there is lit t le evidence to corroborate

this claim.  In fact, some of the claimant’s own test imony is self-contradict ing
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and inconsistent w ith the claim.  Although the claimant  maintains that  her injury

w as the result of a specif ic incident at the w orkplace, identif iable in t ime and

place of occurrence, the record as a w hole does not support her contention.

The record ref lects that the claimant had pre-existing problems w ith both of her

knees and that these physical problems w ere the result of aging and were

gradual onset in nature rather than the result of specif ic trauma.  How ever, the

record indicates that the claimant’s work activit ies w ere not rapid and repetit ive

w hich may be the reason that the claim w as based upon a specif ic incident

w hich a preponderance of the evidence does not support.

The claimant, Naomi Jean VanHoozer, test if ied in her ow n behalf .  The

claimant is seventy-one (71) years old.  She has a high school education,

together w ith one year of college.  In addit ion, she has at tended several

business courses.  The claimant  w orked as a owner-operator of a florist

business for approximately tw enty (20) years.  She has also w orked as a desk

clerk, as a buyer for a department store, and as a team truck driver w ith her ex-

husband for about  ten (10) years.  The claimant  began w orking for the

respondent, Kroger, in West Memphis, Arkansas, beginning in 1996.  The

claimant w as employed full-t ime as a floral designer.  As previously noted, the

claimant had returned to w ork at the t ime of  the w ithin hearing.  In fact, she

returned to w ork performing her normal act ivit ies w ith an increase in pay.  The

record does ref lect that  the claimant w as off  w ork beginning October 26, 2002,
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and continuing through January 9, 2003, because of  physical problems

involving her right  knee.  The claimant  acknow ledged that  she experienced

gradual onset  problems involving her left  knee immediately preceding her

employment w ith the employer herein while working as a truck driver in the

mid-1990s.  The claimant w as treated, at that  t ime, by Dr. Robert  Miller, an

orthopedic surgeon at the Campbell’s Clinic in Memphis, Tennessee, as w ell as

Dr. Guy L’Heureaux, an orthopedic surgeon in West Memphis, Arkansas.  The

claimant w as treated conservat ively, primarily w ith medications.  In fact, as w ill

be set out further below , the claimant has received conservative treatment for

both her lef t  and right knee, and has never undergone any surgeries, although

surgery on the right knee, w hich is the subject of  this claim, w as considered

and declined by the claimant.

The claimant alleged that she sustained a compensable injury as the

result of a specif ic incident w hile making fruit baskets on October 25, 2002.

Her descript ion of the injury and her physical problems is set out below:

Q     And approximately w hat  t ime w as it  that  you injured
yourself?

A    Around 3:00.

Q     Around 3:00 p.m.?

A     P.m.

Q     Now, from the t ime that you started working on those fruit
baskets until the t ime that you hurt yourself , w hat w ere you
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doing?

A     You w ant  me to explain?

Q     Yes, explain the duties that you – w orking on those fruit
baskets from the t ime that  you started there around noon that  day
until the injury occurred, tell the Commission w hat  physical
activit ies you w ere performing.

A     First, I took a bascart and w ent and gathered up all the fruit
that  I needed to prepare the baskets, pushed it up in the w ork
area sort of behind me and lined my fruit  baskets up on the
counter, and on my right  knee w as turning and gett ing the fruit
out of the baskets and putt ing them in the baskets, shif t ing all my
w eight on my right leg.

Q     Were you doing that just  repetit ively picking and turning on
this right leg gett ing the fruit  and then put t ing it  in the baskets?

A     Yes.

Q     Am I describing it correct ly?  You said you w ere on your right
knee, w here you turned to pick the fruit  up and then turn around
and put it  in the baskets, then repeat that?

A     Yes, sir.  I sort  of pivoted on my right  knee and put my
w eight on that  right leg gett ing the fruit  out of the basket and
then putt ing it –

Q     You’d been basically doing that for approximately three hours
or so?

A     Yes, sir.

Q     All right.  Now  describe w hat  happened w hen you sustained
this injury.

A     I felt  a sharp pain in my knee.  It ’s dif ferent.

Q     Now w hat w ere you doing w hen you felt the sharp pain in
your knee?



-8-

A     I had turned to get some fruit  out of the basket and –

Q     Did you have your w eight on your right  leg when you turned?

A     Yes, sir.

Q     Describe what you felt.

A     It  w as sharp pain in the knee, and I thought it  w ould go
aw ay, but it  got w orse.

Q     Now , in review ing the medical records, I noticed that Dr.
Miller had primarily w orked on your left  knee before, but  there
w as some reference in the record about you having some right
knee pain before 10/25/02.  Could you describe to the
Commission if  this pain you felt at this specif ic incident w as
dif ferent than the types of pain you had felt in your right knee on
occasions in the past?

A     Most def initely.

Q     And describe the dif ference.

A     In previous, it  w as just a dull ache that  didn’ t  last very long.
This w as more pain in the knee.

Q     All right .  Now , I should have covered this earlier, but  from
the time you started working for Kroger’s there up until the t ime
of this incident , you’ve w orked for them over a continuous period
of  t ime since 1996?

A     Yes, sir.

Q     Doing this same kind of  w ork that you’ re describing as a
f loral designer?

A     Yes, sir.

Q     Did that  require you to stand on your feet all day?

A     Yes, sir.
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Q     Gett ing back to this incident  of  October the 25 th, w hen you
felt this sharp pain, w hat did you do?

A     I continued to w ork unt il I got  the baskets done.  (Tr.13-15)

The claimant stated that during a break subsequent to her alleged injury,

she told the store manager, George Mart ine, “ My knee is killing me,”  but the

claimant did not relate her physical problems to a specif ic injury or to her

employment.  Apparently, because of the claimant’s previous complaints of

knee problems, the manager suggested that  her problem w as probably related

to arthrit is, that a front w as coming through, and recommended that the

claimant w rap the knee w ith a bandage and soak it  in a tub of  hot w ater af ter

w ork.  The record ref lects that  the claimant  did not  report her problems as

being related to her employment until November 27, 2002, at w hich time she

first  requested that a claim for w orkers’  compensation benefits be f iled.   The

claimant had numerous opportunities to report a w ork-related injury prior to

November 27, 2002, how ever, she simply failed to report any specif ic incident

to her employer.  (Tr.16, 20, 26, 46-47)

The claimant w as init ially examined and treated at the emergency room

the day follow ing her alleged injury.  She w as next examined and t reated by her

family physician, Dr. Trent P. Pierce, w ho had been treat ing her w ith

medications for both knees.  The claimant did not provide any history of w ork-

related injury at either the emergency room or w hen she f irst  saw  Dr. Pierce.
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The record reflects that the claimant had an exist ing appointment  w ith her

orthopedic specialist, Dr. Robert Miller, scheduled for early November, 2002.

(Tr.20)(Jt . Ex. A, p.3)

The medical evidence ref lects that  Dr. Robert  H. Miller, III, had been

treating the claimant  for bilateral knee pain, w ith the lef t  knee being w orse than

the right, and w hich w as aggravated by prolonged standing at w ork.  Dr. Miller

examined the claimant on August 20, 2002, at w hich t ime he recommended

dif ferent anti-inflammatory medications and started the claimant  on Celebrex,

200 mgs, as w ell as over-the-counter glucosamine and chondroit in sulfate.  The

claimant called and requested a prescription on September 4, 2002, w hich Dr.

Miller f illed.  The claimant w as next  examined by Dr. Miller on November 7,

2002, complaining of an injury to the right knee w ithout giving any history of

a w ork-related incident .  Dr. Miller’s diagnosis w as possible degenerative medial

meniscal tear in the right knee, at w hich time he recommended an MRI.  (Jt. Ex.

A, pp.7-8)  

The claimant returned to Dr. Miller on November 14, 2002.  His report

follow ing that examination is set out below:

Ms. Vanhoozer [sic] returns today for follow up of  her knee.  She
has had an MRI which show ed a tear in the lateral meniscus both
anteriorly and posteriorly and also some signal changes in the
substance of the medial meniscus but no frank tears.  I have
advised her of this finding.  She still has tenderness on the medial
joint line but  it  seems to be improving w ith Celebrex.
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PLAN: Since she is improving, I have suggested w e continue to
observe it.  I am concerned that there may be an underlying
arthrit ic component to her knee pain.  Her MRI w hen I review ed
it though does look more consistent w ith a meniscal type tear.
We w ill have her hold off  on w ork for another month and she w ill
cont inue on the Celebrex 200 mgs. Tw ice a day.  She w ill return
to see me for follow up in four w eeks and w e can evaluate her
progress.  (Jt. Ex. A, p.9)

The only medical history of a work-related incident is contained in a

January 31, 2003, report from Dr. James T. Galyon, an orthopedic surgeon in

Memphis, Tennessee, w ho examined the claimant for a second opinion

pursuant to a referral by a family f riend, an attorney in Coral Gables, Florida.

Dr. Galyon opined that  the claimant  had degenerative changes in her knee and

assessed a tw o percent  (2%) impairment  to the right  low er extremity related

to the torn meniscus in the right knee w hich, by history, he related to the

claimant’s employment .  I feel compelled to point out that  the f irst  history given

by the claimant of a w ork-related incident w as follow ing the belated report ing

to her employer on November 27, 2002.  (Cl. Ex. A, pp.4-5)

ADJUDICATION

For the claimant  to establish a compensable injury as a result  of a

specif ic incident w hich is identif iable by t ime and place of occurrence, the

follow ing requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must  be

established:

1.    Proof by a preponderance of  the evidence of  an
injury arising out of  and in the course of
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employment;

2.    proof by a preponderance of  the evidence that
the injury caused internal or external physical harm
to the body w hich required medical services or
resulted in disability or death;

3.    medical evidence supported by objective
medical f indings, as defined in A. C. A. §11-9-
102(16), establishing the injury; and,

4.    proof by a preponderance of  the evidence that
the injury w as caused by a specif ic incident and is
ident if iable by t ime and place of  occurrence.

If  the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails

to establish the compensability of the claim, and compensation must be denied.

Mikel vs. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The only evidence of a specif ic incident is the claimant’s own test imony.

I did not f ind the claimant to be a credible witness.  The claimant failed to

t imely report an injury to her employer.  The medical history does not

corroborate the claim.  When quest ioned concerning the lack of  report of injury

to either her supervisors or the medical providers, the claimant repeatedly

stated that  she w as never asked.  The only report that  the claimant  provided

to her employer w as that her knee was hurt ing.  The claimant had a long

history of pre-exist ing knee problems.  Although the claimant  asserted that she
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did not know  she w as required to report a w ork-related injury to her employer,

she acknow ledged she w as aware of the policy in the employer’s handbook

that  if  an employee sustained an injury on-the-job, you w ere required to report

it.  (Tr.45, 47-48)

The record reflects that the claimant experienced pre-exist ing, bilateral

knee problems.  No corroborat ing evidence w as offered to support the claim.

To the cont rary, the record is replete with inconsistencies and contradict ions.

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

her favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d

629 (1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give claimant the benefit of

the doubt in making factual determinations.  However, current law requires that

evidence regarding whether or not claimant has met her burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).
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It would require sheer speculation and conjecture to attribute the

claimant’s physical problems beginning October 25, 2002, to a work-related

injury.  Conjecture and speculat ion, how ever plausible, cannot be permit ted to

supply the place of proof.  Dena Const. Co. vs. Herndon, 264 Ark. 791, 575

S.W.2d 155 (1979); Arkansas Methodist  Hospital vs. Adams, 43 Ark. App. 1,

858 S.W.2d 125 (1993).

Although the claimant contended that her injury w as the result of a

specif ic incident identif iable in t ime and place of  occurrence, w hich she failed

to prove, the Workers’  Compensation Act as amended by Act 796 of 1993 also

recognizes gradual onset injuries pursuant  to Ark. Code Ann. §11-9-

102(4)(A)(ii).  Any claim for an injury in the instant  case not caused by a

specif ic incident  w ould also be denied because the record ref lects that  the

claimant’s job duties did not involve rapid repetit ive mot ion.  Our Courts have

previously held that w hen determining w hether an injury is caused by rapid

repetit ive motion, the tasks must  be repetit ive which the claimant’s act ivit ies

appeared to be; but, in addit ion to the repetit ive element, the mult iple tasks

must be performed in a rapid motion which is absent in the instant  case.

Malone vs. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1998).

After review ing the evidence in this case impartially, w ithout giving the

benefit  of the doubt to either party, I f ind that  the claimant  has failed to prove

that  she sustained a compensable injury w ithin the meaning of  the Arkansas
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Workers’  Compensation Law s.  Accordingly, the w ithin claim is hereby

respectfully denied and dismissed. 

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                                 
Chief Administrat ive Law  Judge                  


