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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F209955

THOMAS TREVINO, EMPLOYEE CLAIMANT

SHOTGUN DAN’S, INC., EMPLOYER RESPONDENT

U. S. SPECIALTY INSURANCE COMPANY, CARRIER RESPONDENT

OPINION FILED SEPTEMBER 29, 2003

A hearing was held on August 22, 2003, before ADMINISTRATIVE LAW JUDGE DON
N. CURDIE, at Little Rock, Pulaski County, Arkansas.

The claimant was represented by Thomas W. Mickel, Attorney at Law, Conway,
Arkansas.

The respondent was represented by William C. Frye, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on August 22, 2003, in Little Rock, Arkansas.  It was

stipulated as follows:

1.  The employee-employer-carrier relationship existed at all relevant

times.

2.  The claimant’s average weekly wage was $175.00.

3.  The respondents  paid temporary total disability from July 7, 2002, to

September 14, 2002.

The issues to be litigated at the hearing were as follows:

1.  Did claimant sustain a compensable right knee and right arm injury on

June 22, 2002?
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2.  Is claimant entitled to temporary total disability from the last payment of

temporary total disability benefits to a date to be determined?

3.  Is claimant entitled to medical benefits?

4.  Is claimant entitled to an attorney’s fee?

The claimant presented testimony when he appeared at his hearing on

August 22, 2003.  The claimant also, by agreement, submitted his deposition taken

February 19, 2003.  The claimant has not worked since his injury on June 22, 2002. 

The claimant is 41 years old,  has four children, and finished the  eleventh grade.  He

suffers from a number of physical problems.  He testified that he has been HIV positive

for five years.  He suffered a stroke in 1997, which affected the right side of his body

and his speech.  He is not able to use his right arm.  A heart attack resulted in the

claimant suffering a stroke and seizures.  According to the claimant, his last seizure

occurred in April, 1999.  (Comm. Ex.-1, p. 6, p. 20) In 2002, the claimant was

diagnosed with diabetes.  He also suffers from Hepatitis C.

The claimant testified that before the injury, as a result of a stroke, he was

required to wear a brace on his right leg because of right leg weakness.  The claimant

testified that, regardless of his infirmities, he was able to perform his assigned  job

duties with the respondent/employer.  He used a right leg brace and was able to do his

job with his left hand.

The claimant testified that he worked primarily in the restaurant business. 

In February, 2002, the claimant sustained a fall.  He also fell on May 13, 2002, while

working.  He testified that he fell because there was water on the floor.  His employer,

Shotgun Dan’s Inc., put the claimant to work washing dishes with one hand in,



3

apparently, a room that had water on the floor due to the nature of the job (dishwasher.) 

The claimant testified that he is on social security disability as a result of his stroke.

The claimant testified (as well as he could, considering his stroke)

regarding the June 22, 2002, injury:

“Q.  All right.  About what time did this happen that you got hurt?

A.  10:00 o’clock.

Q.  10:00 o’clock.  Was there anyone back there?

A.  Yeah.

Q.  When it happened?

A.  Yes.

Q.  Who was back there?

A.  Shane.

Q.  Shane.

A.  And Shane, that’s the employee.

Q.  There’s another employee named Shane?

A.  Yeah, well - -

Q.  Well, that could probably get confusing.

A.  Yeah.

Q.  All right.  Tell me what you recall happening to you.  Kind of take me
through the injury.  Okay?

A.  Well, just fall down.  Well, first, racks away.  All right?  Away, right, and
–

Q.  You put the racks away?

A.  Away.
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Q.  Okay.

A.  And somebody or Shane, Shane the manager, picked up the mat and,
you know, the mat and just rinse it - - rinse it and leave it.  All right?

Q.  All right.

A.  And I just - - racks, and I walked in, and I fell in dishwasher,
dishwasher itself, and, you know –

Q.  You fell by the dishwasher?

A.  Yes.

Q.  Do you know what caused you to fall?

A.  Slippery, it’s grease, you know.

Q.  Okay.

A.  There was somebody mopped the floor.

Q.  All right.  Did something happen to your leg to cause you to fall?

A.  Say it again.  I’m sorry.

Q.  Did something happen to your leg to cause you to fall?  Did you have
some problem with your leg?

A.  No.  No, it’s slippery.

Q.  Does your leg, when it gives you problems, tense up on you and give
you difficulty?

A.  No.

Q.  Have you ever told a doctor that your leg tenses up on you and might
cause you to fall?

A.  No.

Q.  But you’re saying Shane saw you fall?

A.  Yes.
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Q.  And you’re indicating that it was clear that you slipped and fell in this
water?

A.  Water.”
(Comm. Ex.-1, p. 30, 31, 32)  

The claimant testified that the general manager of the restaurant, “Shane,” saw

him fall.

Respondent’s Exhibits 2 and 3 are two black and white video tapes from a

camera attached somewhere in the area where the claimant washed dishes.  One can

see some water areas on the floor where claimant is working and walking.  It shows the

claimant leaving the dishwasher area.  It shows him coming back into the dishwashing

area, then the tape shows claimant on the floor.  The tape is of limited assistance, in

that it does not show the claimant’s actual fall.  It shows him walking into an area, and

then it shows him on the ground, without providing a clear view of exactly what he fell

on, or why he fell.  But it does show that he was working in an area that had a very

damp floor, which should not come as a surprise, since he was a dishwasher in a

restaurant.  However, according to the claimant, he was able to perform that job one-

handed, and  the respondent/employer was fully aware that the claimant had to wear a

leg brace, was  able to use only one hand, and did that job in an area that had a wet

floor.

The claimant went to St. Vincent’s Infirmary, where he was treated.  He

saw Dr. Thomas Rooney, an orthopaedic surgeon, who performed arthroscopic knee

surgery on the claimant in September, 2002.  The last visit to Dr. Rooney was in

December, 2002.  The claimant was released to return to work with restrictions.  The

claimant testified that he is not able to return to work because he needs to use his cane
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and hold it with his left hand.  He is not able to use his right arm at all.  The claimant

testified that because of his injury, his knee buckles and there is some pain

occasionally.

The medical records reflect that the claimant tripped while working at

Shotgun Dan’s in May, 2002.  He then suffered the allegedly compensable injury on

June 22, 2002.  The medical record of June 23, 2002, indicated that the claimant stated

that he slipped on some water, which was on the floor in his work area.  Mild swelling

and bruising was noted throughout this time.  Respondent’s Exhibit 1, page 13, reflects

that he told the doctor that he “tripped at work.”  He told the doctors that he was fired for

falling on three occasions.  His treating physician noted that the claimant was suffering

from “right knee wasting.”  An MRI of the claimant’s knee was negative.  The claimant

underwent arthroscopic surgery on September 26, when Dr. Rooney did debridement of

the chondral damage to the lateral tibial plateau and synovitis.  Claimant’s Exhibit 1, p

age 14, indicates that the claimant could return to modified duty on October 7, 2002. 

The modifications were that the claimant should be limited to lifting under 25 pounds,

limited squatting, limited kneeling, limited climbing, and limited walking.  The claimant

was given some rehabilitative exercises to do to assist his right leg.  Subsequent to

October 3, 2002, the claimant still had to use his cane because his right knee “gives

out.”  According to the claimant, his knee is weaker than 

 before his September, 2002, arthroscopic surgery.

Dr. Rooney stated that nothing else could be done other than

“strengthening exercises for his quads.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1.  The employee-employer-carrier relationship existed at all relevant

times.

2.  The claimant’s average weekly wage was $175.00.

3.  The respondents have paid temporary total disability from July 7, 2002,

to September 14, 2002.

                      4.  The preponderance of the evidence reflects that the claimant

sustained a compensable right knee injury on June 22, 2002.

                      5.  The preponderance of the evidence reflects that the claimant is

entitled to temporary total disability from the last payment of temporary total disability to

October 7, 2002.

                      6.  The preponderance of the evidence reflects that the medical treatment

the claimant received for the compensable injury was reasonably necessary and related

to the injury. The claimant is entitled to an attorney’s fee for controversion.

DISCUSSION

1. COMPENSABILITY

The claimant alleges that he sustained a compensable right lower 

extremity injury and right upper extremity injury on June 22, 2002.  The claimant’s injury

occurred after July 1, 1993, and thus the claim is governed by the provisions of Act 796

of 1993.  In order to establish the compensability of an injury, the claimant must satisfy

all of the requirement set forth in A.C.A. § 11-9-102, See: Jerry D. Reed vs. Conagra

Frozen Foods, Full Workers’ Compensation Commission Opinion, filed February 2,

1995, (Claim No. E317744).  The claimant must prove by a preponderance of the
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evidence that he sustained an accidental injury as a result of a specific incident,

identifiable by time and place of occurrence, which caused internal or external harm to

the body which arose out of and in the course of his employment, and which required

medical services or resulted in disability or death.  A.C.A. § 11-9-102(4)(D), further

requires that a claimant establish a compensable injury by medical evidence supported

by objective findings, as defined in A.C.A. § 11-9-102(16).  Objective medical evidence

is necessary to establish the existence and extent of an injury, but is not essential to

establish the causal relationship between the injury and the work related accident,

where a preponderance of other non-medical evidence establishes the causal

relationship.

The preponderance of the evidence reflects that the claimant has not

sustained his burden of proof in relation to sustaining a compensable right arm injury on

June 22, 2002.  The testimony and the medical records reflect that claimant complained

of injuring his right knee.  I do not find any medical records on or near June 22, 2002,

that reflect that the claimant sustained a right arm injury.  Objective medical evidence is

necessary to establish the existence and extent of claimant’s right arm injury, and I do

not find that claimant has produced such evidence.  Therefore, the preponderance of

the evidence reflects claimant did not sustain a compensable right arm injury on June

22, 2002.

However, the preponderance of the evidence reflects that the claimant did

sustain a compensable right knee injury on June 22, 2002.  It first must be said here

that the claimant understood as many of the questions asked of him at the hearing and

the deposition as he was able to understand them.  The claimant, because of his
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stroke, was not able to respond in as complete a sentence as he would like to have

responded.  I believe the claimant was a credible witness.  The preponderance of the

evidence reflects that the claimant was consistently stating after June 22, 2002, that he

slipped in some water which was on the floor of his work place on June 22, 2002.  The

claimant was performing his job as a dishwasher with one hand.  He was also wearing a

leg brace on his right leg because of problems based on his previous seizure.  Both

video tapes introduced as Respondent’s Exhibits 2 and 3 show a tile-looking workplace

floor that was clearly wet where claimant was walking around.  The tape does not show

step by step how claimant fell.  It does not appear that the claimant suffered any

seizure.  The video tape, in fact, supports the claimant’s statement to his treating

physicians that he slipped in some water at work.  The claimant testified that his general

manager, Shane, saw him fall.  The video tape shows that there was an individual in the

same room with the claimant when he fell.  If “Shane” was the general manager and

was in the room when claimant fell, he was not produced at the hearing to contradict

the claimant’s allegation.

The claimant was diagnosed in the emergency room at St. Vincent

Infirmary with “right knee strain/contusion.”  The claimant was advised to wear his knee

brace for the next several days and to apply ice to his injured right knee.  He was also

advised to elevate the knee.  Claimant’s Exhibit 1, page 7 reflects that the claimant

went to the University of Arkansas for Medical Sciences complaining of his right knee

problem.  The knee examination showed that there was swelling in the right knee.

Claimant’s Exhibit 1, page 9 reflects that on July 31, 2002, the claimant

went to Dr. Thomas Rooney, an orthopaedic surgeon, complaining of deep right knee
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joint pain.  He also stated that since he fell on June 22, 2002, he’s  used a cane.  He

stated that he had not used the cane much in the past.  He states that his knee pops

and gives way.  It was suspected by the treating physician that the claimant might have

a torn meniscus in the knee.  An MRI of the right knee was negative.  Claimant’s right

knee was injected with Xyolocaine, Marcaine and Celestone.  Because of continued

swelling and pain, the claimant underwent arthroscopy of his right knee and

chondroplasty of the lateral tibial plateau for chondrol damage and excision of synovitis

in the medial aspect of the joint.

Subsequent to the surgery, it appears that the claimant still has to use his

cane because of his injury.  His right knee buckles and he does experience pain. 

During the claimant’s arthroscopy,  there was an amount of cartilaginous debris “floating

about the joint.”  (Rx-1, p. 48)  

The video tapes introduced in this case show that the claimant fell at work

on June 22, 2002.  I believe the claimant’s explanation of the circumstances of his fall. 

The preponderance of the evidence reflects that he sustained an accidental injury as a

result of a specific incident identifiable by time and place of occurrence.

The preponderance of the evidence reflects that the claimant’s fall caused

internal and external harm to his right knee. He experienced swelling and a contusion.

His fall required medical services and resulted in some temporary total disability.  The

claimant has shown by a preponderance of the evidence that his injury was established

by medical evidence supported by objective findings.  The claimant had some redness

and some swelling in his knee.  There was internal damage to his knee, which Dr.

Rooney attempted to repair through his arthroscopy and removal of damaged tissue. 
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The preponderance of the evidence reflects that the claimant sustained a compensable

right knee injury on June 22, 2002.

2. TEMPORARY TOTAL DISABILITY

It was stipulated that the claimant received temporary total disability from

July 7, 2002, through September 14, 2002.  The issue, then, is claimant entitled to

temporary total disability from September 14, 2002, to a date to be determined.  For

scheduled injuries, a claimant is entitled to temporary total disability benefits until his

healing period ends or until he returns to work, whichever occurs first.  See: Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d, 822 (2001).  The claimant’s

injury is a scheduled injury.  See: A.C.A. § 11-9-521.  The claimant testified that he has

not returned to work since June 22, 2002.  As stated earlier, the claimant underwent

arthroscopic surgery on September 26, 2002.  On October 31, 2002, Dr. Rooney, (Rx-1,

p. 52), stated that the claimant was continuing to use his cane because his right knee

“gives out.”  Dr. Rooney reflected that the claimant’s pain was “gone.”  There was no

swelling and he had full motion.  He stated that the only way for claimant to stop his

knee from “giving way” was to exercise.  On December 5, 2002, Dr. Rooney stated,  “I

don’t think anything else can be done other than strengthening exercises for his quads.” 

The claimant was released to return to modified work duty by Dr. Rooney, to become

effective on October 7, 2002.  The preponderance of the evidence, therefore, reflects

that the claimant was in a healing period until October 7, 2002.  The preponderance of

the evidence reflects that the claimant was in a healing period, had not returned to work

until October 7, 2002, and therefore is entitled to temporary total disability benefits.

3. MEDICAL BENEFITS
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An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by the

employee.  A.C.A. § 11-9-508(a).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  In the present matter, the claimant

contends that he is entitled to the medical treatment for his compensable June 22,

2002, right knee injury.  The record in this case reflects that the claimant was working

as a dishwasher for respondent/employer on June 22, 2002.  There was no indication

that he was having any trouble performing his job one-handed, using his left hand,

since a previous stroke prevented him from using his right arm.  The claimant often

used a right leg brace, but there was no testimony that he was having any trouble

performing his job.  As stated earlier, he sustained a compensable right knee injury on

June 22, 2002.  He came, ultimately, under the care of Dr. Thomas Rooney, an

orthopaedic surgeon in North Little Rock, Arkansas.  He underwent arthroscopic

surgery in September, 2002, and was released to return to work on October 7, 2002. 

The preponderance of the evidence reflects that the medical treatment that the claimant

received up to and including December 5, 2002, was reasonably necessary and related

to his compensable June 22, 2002, injury to his right knee.

For controversion of the above mentioned benefits, the claimant’s

attorney, Mr. Thomas W. Mickel, is entitled to an attorney’s fee.

AWARD

The claimant is awarded the benefits specifically described herein, along 

with the attorney’s fee for claimant’s attorney, Thomas W. Mickel, pursuant to the

Arkansas Workers’ Compensation law.  This Award shall bear interest at the legal rate
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until paid.

IT IS SO ORDERED.

                                                    
DON N. CURDIE,
Administrative Law Judge

DC


