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STATEMENT OF THE CASE

A hearing w as conducted August 22, 2003, to determine w hether the

claimant w as entit led to addit ional w orkers’  compensation benefits as the result

of an admit ted, compensable injury.

A prehearing conference w as conducted in this case on July 2, 2003,

and a Prehearing Order w as f iled on said date.  At the hearing, the part ies

announced that  the st ipulat ions, issues, as w ell as their respect ive contentions

w ere properly set out in the Prehearing Order.  A copy of  the Prehearing Order

w as marked “ Commission’s Exhibit  1"  and made a part of the record w ithout

objection.

It  w as stipulated that the employment relat ionship existed betw een the
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part ies at all relevant t imes, including February 28, 2002; that claimant

sustained a compensable injury on said date; that claimant’s average w eekly

w age w as $410.00, ent it ling her to compensat ion rates of  $273.00 per w eek

for temporary total disability and $205.00 per w eek for permanent part ial

disability,  if  applicable; that respondent paid the init ial medical expenses to Dr.

Trent Lamb, as w ell as Dr. James Metcalf, in the total amount of $1,681.33;

and that  the respondent had controverted all benefits beyond those previously

paid.

By agreement of  the part ies, the primary issue presented for

determination w as w hether the claimant ’s medical problems and disabilit y after

her release by Dr. Metcalf  w ere causally related to the February 28, 2002,

injury, entit ling her to addit ional benefits.

Claimant contended, in summary, that  all of  her cont inued medical

problems w ere direct ly and causally related to the February 28, 2002, admit ted

injury; that the respondent should be held responsible for all medical and related

treatment, including, but not limited to surgery performed by Dr. Rebecca

Barrett-Tuck, together w ith continued, reasonably necessary medical treatment;

that  she w as entit led to temporary total disability benefits from the date of the

injury and continuing through the present, less credit for any dates that she

w orked follow ing the injury; and that a controverted attorney’ s fee should

attach to any benefits aw arded.
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The respondent maintained that the claimant’s surgery and addit ional

medical treatment  w as not reasonably necessary, causally related or authorized

medical treatment.

Although, as w ill be set out further below , I f ind that all of the claimant’s

causally related medical treatment w as by referral of an authorized medical

provider, her family physician and primary care provider, and that claimant’s

subsequent course of  treatment  w as by referral of her primary care physician

and thus not unauthorized, respondent  acknow ledged that it  failed to provide

the claimant w ith a Commission Form AR-N, and, further, that it did not have

a cont ract w ith a managed care organization.  Accordingly, even if the claimant

made an unauthorized change, w hich is not  conceded herein, the rules

concerning change of physicians and authorized medical treatment do not apply

because respondent controverted all additional benefits and failed to furnish the

claimant w ith a notice of her legal rights concerning medical treatment.

The claimant test if ied in her ow n behalf .  Her husband w as called as a

corroborating w itness.  The record is composed solely of the transcript  of the

August 22, 2003, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in
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accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. On February 28, 2002, the claimant  sustained a compensable cervical

injury w hich arose out of and during the course of her employment w ith

Dollar General Store, at w hich t ime she earned suff icient w ages to entit le

her to compensation rates of  $273.00 per w eek for temporary total

disability and $205.00 per w eek for permanent part ial disability.

3. The claimant has proven, by a preponderance of  the credible evidence,

that all of her cervical problems and need for treatment, including

cervical surgery performed by Dr. Rebecca Barrett-Tuck are direct ly and

casually related  to the February 28, 2002, admitted injury, and were

reasonably necessary and are, therefore, the responsibility of the

respondent.

4. The claimant  has failed to provide, by the greater weight of  evidence,

that  her low  back problems, mult inodular goiter, and/or thyroid problems,

and carpal tunnel syndrome are causally related to the February 28,

2002, injury.

5. Respondent is responsible for all medical and related t reatment for the

claimant’s cervical injury, including, but not limited to surgery performed
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by Dr. Rebecca Barrett -Tuck, together w ith continued, reasonably

necessary medical treatment  for the cervical complaints.

6. Respondent is not responsible for any medical treatment related to the

claimant’s lumbar complaints, goiter and/or thyroid problems, or carpal

tunnel syndrome.

7. The claimant is entit led to temporary total disability beginning March 1,

2002, and continuing through at least March 27, 2003, and until such

date that her healing period can be determined which requires further

development  of  the medical evidence.

8. Respondent is entit led to a credit  for any days that the claimant w orked

follow ing her February 28, 2002, compensable injury.

9. The extent  of  claimant’s disabilit y attributable to her cervical injury

requires further development of  the medical evidence and is by

necessity, specif ically reserved.

10. Respondent has controverted all benefits beyond those previously paid.

DISCUSSION

The claimant, Sharon Ann Stone, test if ied in her ow n behalf .  The

claimant is forty-six (46) years old.  She has an 11 th grade education.  She

denied obtaining any vocational training beyond her limited schooling.  The

claimant began w orking for the respondent in 1997.  She w as init ially hired as

a clerk and stocker.  At the t ime of the claimant’s injury, she w as a store
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manager.  On February 28, 2002, w hile closing and locking the Dollar General

Store in Manila, Arkansas, the claimant  w as assaulted and robbed by tw o (2),

masked individuals.  The claimant  w as beaten, chocked, and dragged by her

neck outside the store.  The claimant did not  have any store money in her

possession at the t ime of  the assault , but w as robbed of  her personal money

and left  outside the store by the f leeing assailants.  The claimant eventually

w alked to a nearby gas stat ion, TJ’s Quick Stop, w here her daughter w orked.

An ambulance was called and claimant w as taken to a local hospital where she

w as treated and released.  (Tr.14-20)

The claimant denied experiencing any prior physical problems involving

her neck or upper extremit ies.  She acknow ledged having sustained a prior low

back injury as the result  of  being rear ended in a motor vehicle accident during

the later part  of  1989.  The claimant w as treated primarily by Dr. Rebecca

Barrett-Tuck, a neurosurgeon in Jonesboro, Arkansas, w ho has also treated the

claimant for the w ithin claim.  Dr. Tuck apparently last examined the claimant

for her lumbar injury in February or March, 1990.  Again, the claimant  w as

init ially examined and treated at the Baptist Memorial Hospital in Blytheville,

Arkansas, during the early morning of March 1, 2002.  The claimant  w as

diagnosed as having sustained a neck strain, facial contusion, and head injury;

prescribed medications and released to be follow -up by her personal physician.

(Resp. Ex. A, pp.19-23)
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The claimant next  w ent to her family physician, at the Manila Family

Clinic, w here she w as examined and evaluated by Angela McKinness, a nurse

practit ioner, w ith complaints of neck pain, as well as bilateral arm numbness.

The claimant w as cont inued on medications.  In addition, a CT scan of the

cervical spine, as well as EMG/NCV studies w ere ordered by Dr. Trent Lamb of

the Manila Family Clinic, w ho is claimant’s primary care physician.  Dr. Lamb

also ordered a course of physical therapy w hich did not  improve the claimant’s

symptoms.  Apparently, the claimant  continued w orking w hile receiving medical

treatment through on or about April 15, 2002, at w hich t ime she w as

terminated by the district  manager for Dollar General Stores, Mark Fagan.  The

claimant’s termination appeared to be under ext remely questionable

circumstances.  The claimant’s undisputed test imony is that she repeatedly

communicated her continuing physical problems to Mr. Fagan and that  he failed

and/or refused to authorized additional medical treatment w hile, at the same

time, referring the claimant to the HR manager.  Dr. Lamb subsequent ly referred

the claimant to Dr. James C. Metcalf, Jr., a neurosurgeon at the Semmes

Murphy Neurologic and Spine Inst itute in Memphis, Tennessee.  Dr. Metcalf

examined the claimant one-t ime only on May 14, 2002.  He diagnosed cervical

degenerative disc disease.  Dr. Metcalf  recommended continued medicat ions,

as w ell as a program of physical therapy, but, did not feel surgery w as

w arranted.  (Resp. Ex. A, pp.50-51)
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Follow ing an extended course of conservat ive treatment, w hich did not

improve the claimant’ s symptoms, she returned to Dr. Lamb and w as eventually

referred to Dr. Rebecca Barrett-Tuck, a neurosurgeon in Jonesboro, Arkansas,

for a second opinion.  Dr. Tuck had previously treated the claimant  for her

lumbar injury.  The claimant  w as f irst examined and evaluated by Dr. Tuck on

June 17, 2002.  Based upon Dr. Tuck’s examination, together w ith a review

of the diagnostic studies, specif ically a CT scan, as well as MRI studies, Dr.

Tuck diagnosed a disc rupture at C5-6 and a disc rupture eccent ric to the left

at C6-7.  Dr. Tuck’s recommendations are set out below:

I have recommended to Mrs. Stone ACDF at C5-6 and C6-7 w ith
plating, although I have talked to her in great detail about the fact
that  her symptoms really go beyond w hat  I could ascribe to her
disc ruptures alone and I do not know  how much relief she w ill get
from the neck surgery.  Certainly she might  get complete relief but
on the other hand, she may get lit t le relief .  She seems to
understand.  We talked about risks and complicat ions.  She has
recently been found to have a piloid goiter.  This w as noted on the
CT scan.  She has an appointment w ith Dr. Ganong next  w eek for
evaluation.  I have asked her to call and schedule her surgery
w hen and if  she is ready to proceed once she has completed her
thyroid w orkup.  (Resp. Ex. A, p.55)

Dr. Tuck event ually  performed an anterior cervical discectomy  and fusion

of  C5-6 and C6-7 on August 6 , 2002.  Based upon the claimant ’ s test imony at

the hearing, it  appears that  the surgery d id not  achieve the desired object ive

w hich Dr. Tuck cautioned in her June 17 , 2002, report, aforement ioned.

The primary issue presented for determinat ion w as w hether the
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claimant ’ s various medical problems and disability  aft er her release by Dr.

M etcalf  on M ay 14 , 2 002, are causally related to t he admit ted, February 28 ,

200 2,  in jury.

As  previously  noted,  the  medical  evidence  ref lect s  that  t he  claimant

suf fers from a mult i tude of physical problems, including, but  not  lim it ed  t o

problems  w ith  her  lumbar  spine,  cervical  spine,  enlarged  t hy roid  gland

and/or  goit er,   and  possible  carpal  tunnel  syndrome.  The claimant ’ s  lumbar

complaints  pre-dated  the  February 28 , 2002,  admit ted injury  and  are  clearly

unrelat ed  to  the  incident.  Further,  it   does  no t  appear  that   claimant   is

making  a  claim  for  a  low   back  injury.  The claimant ’ s  cervical  complaints,

as  w ell  as  her  diagnosis  of  an  enlarged thyroid  and  possible  carpal  tunnel

syndrome  all  manifested t hemselves af ter the admit ted injury.  How ever, as

ref lected by the record as a w hole, claimant’ s thyroid and/or goit er problems are

congenital in nature and appear unrelated t o the assault .  The claimant ’ s possible

carpal tunnel syndrom e w as f irst  diagnosed follow ing the claimant ’ s cerv ical

surgery , and there is no credible evidence w hatsoever that  the carpal tunnel

syndrome is w ork-related.  In fact, claimant ’ s admit ted facial and cerv ical injury

w as the result  of  a specif ic incident  ident if iable in t ime and place of  occurrence.

Our law  recognizes carpal tunnel syndrome as being the result  of  rapid repet it ive

w ork act ivit ies.  The only injury that  the claimant  has proven, by a

preponderance of  the credib le evidence, is a cervical injury w hich respondent



-10-

init ially accept ed as compensable and for w hich it paid init ial medical treatment

prov ided by  Dr.  Trent  Lamb and Dr. J ames M etcalf  prior to cont rovert ing all

benef it s beyond t hose previously  paid.   I specif ically  f ind that t he claimant  has

proven, by  a preponderance of  the credible evidence, that  her cerv ical problems

and need for treatment related to the cerv ical injury are compensable and that

the respondent  should be held responsible for all medical and related t reatment

for the cervical injury , including,  but  not  limited to surgery performed by Dr.

Rebecca Barret t -Tuck, t ogether w ith cont inued, reasonably necessary medical

t reatment,  as w ell as temporary total disability  related thereto.  

The claimant ’ s thy roid problems w ere act ually diagnosed by Dr.  Lamb

prior to t he c laimant ’ s being evaluat ed by Dr. James M etcalf .  How ever, the

diagnosis w as made as a result  of  a w orkup f or t he cerv ical injury, and its

et iology is unrelated to the w ork incident  despite claimant ’ s apparent  content ion

that  it w as related.  See,  (Comm. Ex. 1)(Tr.29) Since each of  the t hree (3 )

physical problems manifested themselves follow ing the February 28, 2002 ,

assault  and injury, and are part of  the claim, each must  be examined separately.

The claimant  w as init ially  examined and t reat ed at  the Bapt ist  Hospit al

emergency room in Blytheville, A rkansas, on M arch 1 , 2002, w here she w as

diagnosed as hav ing sustained a facial contusion, head injury, and neck strain.

The claimant  w as next  examined and evaluated at  the M anila Family M edical

Clinic w here her primary complaint  w as neck pain,  as w ell as bilateral arm
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num bness.  The claimant  w as t reat ed w it h m edicat ions and physical therapy.

Dr. Trent  Lamb, her family  physic ian, has at  all t imes remained her primary

t reat ing physician.  Dr. Lamb ordered various diagnostic studies to ascertain the

nature and ext ent of claimant’ s injury.  A  CT scan w as conducted on April 1 1 ,

2002 , w hich revealed significant  disc herniat ions at  mult iple levels.  In addition,

the study  also revealed an enlarged thyroid gland.  Dr. Lamb’s April 17 , 20 02 ,

report is set  out,  in part, below :

CT SCAN:     The pat ient  did have a CT scan of  the neck, w hich

w as done on 04 /11 /02 , and w e hav e t hese result s f rom SBRM C

today (they  are in her chart ).  This show s 3  herniated discs,  1  at

C3-4, w hich has a t iny  cent ral disc prot rusion,  C5-6 show s a small

lef t  paracent ral and posterior lat eral herniated disc, but  no severe

nerve root impingement or canal stenosis.  A lso, C6 -7  show s a lef t

paracent ral herniated disc,  but  no obvious f rank st enosis.

A lso, of  note she did  have an enlarged t hy roid gland that  w as

seen, and they do recomm end an ultrasound of  the thyroid.

PLAN:

1) In the meant ime she is going t o phy sical therapy , and

she has some Som a 1 at h.s. per A ngela McKinness,

RNP in M anila.  She also has V ioxx 25-mg per day so

w e w ill keep her on this.  I w ent  ahead and gave her

a prescript ion for Lorcet  Plus #90 1  p.o. t .i.d. p.r.n.

and a Medrol Dosepak to see if w e can help w ith t he

anti-inflammation eff ect.

2 ) She may need a referral to neurosurgery for this, but

she does have physical t herapy  ref erral.  Theref ore,

w e w ill t ry  to conservat ively  manage this, and

hopefully  if w e can get  the inflamm at ion dow n out of

this area the pain w ill subside.  If  it  is not  any  bet ter

w ithin the nex t  4-6  w eeks w e w ill schedule a M RI
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and refer her to neurosurgery.  (Resp. Ex. A , p.43)

Dr. Lamb t hen ordered an M RI follow ed by referral of the claimant  for a

neurosurgical consult  to Dr. James C. M etcalf , at t he Semm es Murphy Clinic in

Memphis,  Tennessee.   Dr. M etcalf  evaluated t he c laimant  on M ay 14 , 2002.

His diagnosis w as not t otally consistent  w ith Dr. Lamb’ s, but he conf irm ed t hat

the M RI st udy revealed a bulging disc at C5-6 and C6-7 w ith no significant

spinal cord com pression, at  w hich t ime he recom mended a program of  physical

therapy w hich had already been inst itut ed by Dr. Lamb.  (Resp. Ex. A , p.51)

The record ref lect s that t he claimant continued to experience significant

problems, including severe neck pain and radiculopathy .  Dr. Lamb next  ref erred

the claimant  to Dr. Ganong f or evaluat ion of  the thyroid mass.  In addit ion, Dr.

Lamb referred the claimant  to a local neurosurgeon, Dr.  Rebecca Barret t -Tuck,

w ith Neurosurgical Associates of Nort heast  A rkansas in Jonesboro, A rkansas.

A  portion of Dr. Tuck’ s neurosurgical consultat ion is set  out below :

CT scan of t he cerv ical spine show s osteophyt ic spurring along

w ith a disc rupt ure at C5 -6 and a disc rupture eccent ric to t he lef t

at  C6-7, w hich is a bit  larger.  M RI conf irms these find ings.

I have recommended t o M rs. Stone ACDF at  C5-6 and C6 -7 w ith

plat ing, although I have talked t o her in great  detail about  the f act

that  her symptoms really go beyond w hat  I could ascribe to her

disc rupt ures alone and I do not  know  how  much relief  she w ill get

f rom the neck surgery.  Certainly she might  get  complete relief  but

on the other hand,  she may get  lit t le relief .  She seems to

understand.  We talked about  risks and com plicat ions.  She has

recent ly been found to have a piloid goit er.  This w as noted on the

CT scan.   She has an appoint ment  w it h Dr.  Ganong nex t  w eek for
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evaluat ion.  I have asked her to call and schedule her surgery  w hen

and if  she is ready to proceed once she has completed her thy roid

w orkup.  (Resp. Ex. A , p.55)

Apparent ly, the c laimant  experienced som e resistence w ith Dr. Ganong

concerning the thy roid mass w hich is ref lected in a Ju ly 10 , 2002, report f rom

Dr. Lamb w hich states:

HPI:   She appears to be doing okay, but  I am somew hat  surprised

by this pat ient .  She says that  she w ent  to see Dr. Ganong, and he

told her that  he did not  know  w hat  she w as there for and she

readdy  did not  need to be there.  This is all by her account.  I am

unsure of w hat t o make of  all this.   She did have a normal thy roid

funct ion test  on her blood w ork, but  she has a mass on t he lef t

side of  her thy roid, as per t hy roid scan.   I told her that  w e w ould

go ahead and schedule her f or  a f ine needle aspiration of a 2-cm

thyroid mass on the lef t , since Dr. Ganong did not do t his, and I

w ill get  a release of  informat ion f rom NEA Clin ic w here she had an

ultrasound of  the t hy roid done on 0 6 /24 /02 .  I am st ill not

convinced that  this is not something that  w e need to be w orrying

about.   She did have a thy roid scan done 05 /24 /02 , w hich show ed

a greater t han 2 -cm diameter, act ive thy roid nodule involving the

mid- to low er pole of  the lef t  thy roid lobe consistent  w ith an act ive

thy roid nodular goiter.  How ever, this does need to be follow ed up.

If  this is t ruly w hat  Dr. Ganong told her I disagree w ith him and am

not  in concurrence w ith his opinion.  W e w ill follow  this up

ourselves, and if she needs a referral for radioact ive iodine ablat ion

or referral to a surgeon, then w e w ill m ake that  ref erral ourselves.

(Resp. Ex. A , p.56)(emphasis supplied)

The claimant  eventually returned to Dr. Tuck and underw ent  an anterior

cerv ical discectomy and fusion of  C5-6 and C6-7 using anterior plat ing on

August  6 , 2002.  In addit ion,  the claimant  has undergone considerable

t reat ment  including surgical procedures f or removal of  the thy roid and/or goit er

mass w hich apparently recurred.  
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The claimant  cont ended t hat  all of  her cont inued medical problems w ere

direct ly and causally  relat ed t o t he February 28 , 2002, injury and that  the

respondent  should be held responsible for all medical and related t reatment

including, but  not  limited to surgery performed by Dr. Rebecca Barret t -Tuck.

Respondent  maintained that  the claimant ’ s surgery and medical t reat ment  w as

not  reasonably necessary, causally related or authorized medical t reatment.

The Workers’  Compensat ion A ct  requires employers to provide such

medical services as may be reasonably  necessary in connect ion w it h an

employ ee’s injury.  A.C.A. § 11 -9-508 ; American Greet ing Corp. vs.  Garey , 61

Ark. App. 18 , 963  S.W.2d 6 13 (1998).  What  const it ut es reasonably necessary

medical t reatment  under A .C.A . §11-9-508  is a question of f act  for the

Commission.  Gansky vs. Hi-Tech Engineering,  325  Ark.  163 , 924  S.W.2d 790

(1996);  Geo Specialty Chem., Inc . vs.  Clingan ,  69  Ark.  App.  369 , 13 S.W.3d

218 (2000).   M edical t reat ment  w hich is required to stabilize and m aintain an

injured w orker’ s status remains the responsibility  of  the employer.  Artex

Hydrophonics,  Inc.  vs. Pippin, 8  Ark. App. 200 , 649  S.W .2d 8 45 (1983).

Concerning the claimant ’ s cervical injury, suf f ice it t o say t hat  all the

credib le evidence of  record ref lect s that t he claimant ’ s cervical surgery and

medical t reatment related to her neck w as reasonably  necessary, as w ell as

causally  related to the February 28 , 20 02 , injury.  Further, the credible evidence

reflects that  the t reat ment  w as by ref erral of  an authorized, t reat ing physician.
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The claimant ’ s primary t reat ing physician has been Dr.  Trent  R. Lamb.  His

M arch 3 , 2 003, report  addressed t o w hom  it  may concern states:

Sharon Stone is a pat ient  of  this off ice w ho suff ered severe neck

pain follow ing an assault  and robbery  in February of  2002.  M s.

Stone reported that she had been assaulted during a robbery  at  her

place of  employment  on 02 /28 /02 .  She w as grabbed by the neck

and shaken quite hard.  Subsequent ly , M s. Stone w as evaluated

and underw ent  a CT scan t hat  show ed three disc herniat ions.  Due

to the severit y of  her injuries, she w as ref erred to Dr.  James

M etcalf  of  Semmes-M urphy .  It  is my understanding that  Dr.

M urphy [sic] did not  feel that  surgery w ould be of  benef it  for M s.

Stone.

M s. Stone cont inued to have complaints of  severe neck pain w ith

dif fuse tenderness.  I felt  that  a second opin ion w as in order and

ref erred M s. Stone to Dr. Rebecca Barret t -Tuck, a neurosurgeon in

Jonesboro.  Dr. Tuck rev iew ed bot h t he CT scan and M RI f ilms

and recom mended an ACDF at  C5 -6  and C6-7  w it h plat ing.  M s.

Stone underw ent  anterior cervical discectomy and fusion of  C5-6

and C6-7 using ant erior plat ing on 08-06-02 .

It  is my medical opinion t hat  the nature of  M s. Stones’  [sic]  injury

cert ainly f it  w it h her explanat ion of  the event s of  02-28-02 .  I

believe that  this w as substant iated by t he f indings of bot h t he CT

scan and the M RI.

If  I may be of  any f urt her assistance to you regarding this mat ter,

please feel free to contact  this of f ice.  (Cl. Ex. 1 [b])

Admit tedly, the surgery performed by  Dr.  Tuck has, t o dat e, only

minimally improved the claimant ’ s overall sympt oms.  Further, Dr. M etcalf  did

not  believe that  surgery w as w arranted.  He recommended addit ional,

conservat ive t reatment  w hich w as at tempt ed and,  likew ise,  prov ed

unsuccessf ul.   There is no requirement  under our w orkers’  com pensat ion law s
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that  t reatment prove benef icial before it is deemed reasonably necessary.  Dr.

Tuck advised the claimant in advance that  the surgery might  prov ide complete

relief  or very lit t le relief .  A f ter further considerat ion, and, apparent ly , af t er

consult ing her primary t reat ing physician, the claimant  elect ed to proceed w ith

the surgical opt ion.   The lack of  com plete success does not  mit igate

respondent ’ s responsibility  to pay f or the surgery.  

As regard to t he enlarged thyroid or goiter, t he record ref lect s that t he

claimant  had a st rong hist ory  of  goit ers in her family .  The diagnost ic st udies

ordered by Dr. Lamb discovered the goiters, but t here is no competent evidence

that  the injury caused said problem.  A  port ion of  claimant ’ s test imony  on cross-

examinat ion is set  out below :

Q     Talking about t he go it er t hat  you had, you said that  it  had

never given you any  problems before?

A      Didn’ t  know  I had it .

Q     And the only w ay  you knew  you had it  w as because t he M RI

or the CT scan that  w as performed on your neck, is that right?

A      Yes.

Q     Now , you have a strong history of  goiters in your family, do

you not?

A      My  two  sisters had it .

Q     In fact , even though it w as ident ified back around April of

2002, you didn’ t  actually have surgery unt il th is year –

A      Right.
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Q     – is that  right ?  And it  had cont inued to increase in size to

the point  that  you t hen had to have surgery, is that right?

A      Right.

Q     Back w hen I took your deposit ion, you said you w ere taking

Synthroid, w hich is the thyroid replacement  medicat ion,  is that

right?

A      Yes.

Q     That  w as the only medicat ion that you w ere taking at  the

t ime?

A     I don’ t  know  w hat  I w as t aking.   I know  I w as on Synt hroid,

but  now  I’m on tw o dif ferent  ot her kinds of  medicine.

Q     Is that something that  Dr. Tuck prescribed for you?

A     No, Dr. Lamb.

Q     Now , are you sti l l seeing both Dr. Lamb and Dr. Tuck?

A     Yes, and Dr. Jiu.

Q     And that ’ s the physician w ho did the surgery on your thy roid,

is that  right?

A      Thy roid,  yes.  (Tr.36-37)

The medical evidence further reflects that  the c laimant ’ s t hy roid nodules

w ere related to a st rong family  history  of  such grow ths.  (Resp. Ex. A , pp.76-

78)

Further, I do not f ind any causal connect ion betw een the assault  and the

claimant ’ s subsequent  diagnosis by Dr. Tuck of possible carpal t unnel

syndrome.  First, t he claimant ’ s injury  occurred as the result  of  a specif ic
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incident  ident if iable in t ime and place of  occurrence w hen she w as grabbed by

the neck and dragged around.  Carpal tunnel syndrome is a gradual onset injury

caused by repetit ive act ivit ies.  A .C.A . §11-9-102(ii)(a).  Neither the lay

testimony  nor t he medical evidence relate the carpel tunnel to a w ork injury .

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

her favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629

(1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give claimant the benefit of the

doubt in making factual determinations.  However, current law requires that

evidence regarding whether or not claimant has met her burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that claimant has proven, by a

preponderance of the evidence, that her continued medical problems for her
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cervical spine were directly and causally related to the February 28, 2002,

admitted injury and that respondent should be held responsible for all medical

and related treatment, including, but not limited to surgery performed by Dr.

Rebecca Barrett-Tuck, together with continued, reasonably necessary medical

treatment for the cervical injury.  However, I find that claimant has failed to prove

that she is entitled to medical treatment for any other physical problems other

than the cervical injury.  The only remaining issue concerns claimant’s entitlement

to temporary total disability.

Temporary total disability is that period within the healing period in which

an employee suffers a total incapacity to earn wages.  Arkansas State

Highway and Transportation Department vs. Breshears, 272 Ark.

App. 244, 613 S.W.2d 392 (1981); Johnson vs. Rapid Die & Molding, 46

Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of

the injury.  The Commission may consider the claimant's physical capabilities and

evaluate her ability to engage in any gainful employment.  The claimant bears the

burden of proving both that she remains within her healing

period and, in addition, suffers a total incapacity to earn pre-injury wages in the

same or other employment.  see, Palazolo v s.Nelms Chevrolet, 46 Ark. App. 130,

877 S.W.2d 938 (1994).  
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Dr. Tuck has cont inued to f ollow  the c laimant  since the surgery w as

performed on August  6 , 2002 .  Dr. Tuck subsequent ly referred the claimant  to

Dr. Calin Savu,  for pain  management , af ter w hich t he c laimant  ret urned to Dr.

Tuck f or f ollow up.   Dr. Tuck’ s February 1 3 , 2 003, report  states:

M s. Stone returned for follow -up.  She w as supposed t o have

follow -up EM G’s and nerve conduct ion studies prior to her return

as w ell as follow -up AP and lateral cerv ical spine f ilms.   She did

not  have either one of  these done.  She w as also t o see pain

management  and apparent ly she did see a pain management

physician but  has not  had any t reatment.  I have not  received

reports f rom the pain management  doctor.   M s. Stone tells me that

she is scheduled to have thy roid surgery in the near fut ure.  She

st ill complaints of t ightness in her posterior neck and shoulders.

She sit s today holding her neck in a very stiff  posit ion w ith both

of  her shoulders elevated about  as high as she can get  them .  I am

not  surprised that  she is having neck pain holding herself  in t his

post ure.  A lso, af ter sitt ing for a few  moments, her arm begins to

shake in a t rembly  t ype f ashion.   She did undergo a myelogram

and post-myelogram CT a couple of  months ago, w hich looked

f ine.  I think  w e are seeing some def inite sympt om magnificat ion.

I have scheduled her plain f ilms as w ell as EMG/NCV st udies and

w ill see her back t hereaf ter.  (Resp. Ex. A , p.101)

The record ref lects t hat  the c laimant  has cont inued to receive addit ional

t reatment , including surgeries for her non-w ork-relat ed thyroid problems w hich

may, in some w ay, af fect t he claimant ’ s overall physical condit ion and ability

to w ork.  The record ref lects t hat  the claimant w as last examined by Dr. Tuck

on M arch 27 , 20 03 , at w hich time she issued tw o (2) separate reports w hich

follow :

I did have an opportunity  to receive and review  the follow -up
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cerv ical spine f ilms f or M s. Stone.  Her hardw are looks great .  The

plate is in good position, screw s in good position.  The alignment

is great .  It  has been six months since her ACDF at  C5-6 and C6 -

7 , how ever, she still is not solidly fused, particularly at C5-6.  She

is a heavy smoker and w ould not  desist  her smoking during the

healing t ime.  Of  the low er level,  it  does look  like she has had

some bridging.  This may cont inue, and in f act , she may event ually

fuse at  C5-6 but  at  his [sic] point, certainly she has not progressed

as w ell as she should have.  I w ill be seeing M s. Stone back at

some point  in t he fut ure for a right  carpal t unnel release.  I t hink

w e w ill w ant  to go ahead and do f ollow -up f ilms on her cerv ical

spine in another 4-6 months.  (Resp. Ex. A , p.125)

* * * *

M s. Stone returned for follow -up.  She underw ent  an A CDF at  C5-

6  and C6-7 about six months ago.  She has cont inued to complain

some of neck pain.   She has recent ly undergone t hy roid surgery  as

w ell and has had some numbness in the skin of her neck f ollow ing

the thy roid surgery.   I have told her that  usually  this returns.  She

is also cont inuing to have tingling in her right hand.  EM G nerve

conduct ion velocit y st udies conf irm  right  carpal t unnel syndrome.

I have of fered her a carpal tunnel release ant icipat ing t hat  this

w ould relieve the numbness and t ingling as w ell as the aching in

her forearm, w rist , and hand area.  She did have plain f ilms of  t he

cerv ical spine but  they  w ere not  sent  w it h her,  therefore, I w as

able to look at  her films only af ter she had lef t  the of f ice.  Her

fusion is still certainly not  solid, in fact , it appears she may

develop a pseudoarthrosis at  C5-C6, how ever, her hardw are looks

great .  Her alignm ent  is excellent.  I w ould like follow -up neck

f ilms in about six mont hs.  She is inst ructed to call w hen she is

ready to proceed w it h her right  carpal tunnel release.  She did not

w ant  to schedule it at t his t ime.  (Resp. Ex. A , p.126)

In view  of  the foregoing, I f ind that  the claimant  is ent it led t o t emporary

total disability  through at least  M arch 27 , 2 003.  By necessity , t he exact  nature

and ext ent  of  claimant ’ s disability  and ent it lement  to f urt her indemnit y benef its,

both temporary t otal disability  and/or permanent  partial disability  requires further
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development of  the medical evidence and is specifically reserved.

Finally, I feel compelled to point  out t hat  the record ref lect s that some of

claimant ’ s medical expenses have been paid by a third-party health insurance

prov ider, and,  t herefore, it  appears t hat  the provisions of  A .C.A . §11-9-411

apply.

AWARD

Respondent , Dollar General Store, is hereby  directed and ordered to pay,

to the c laimant , temporary  tot al disabilit y  benef it s at  t he rate of  $273.00  per

w eek, beginning March 1 , 2002 , and continuing through at  least M arch 27 ,

2003 , less credit f or any dates that t he claimant  w orked f ollow ing her admit ted

in jury.

A ll accrued benef its shall be paid in lump sum and w ithout  discount .

Respondent  is f urther directed and ordered t o pay  all reasonably

necessary  hosp it al, medical, and related expenses as the result  of  claimant ’ s

compensable cervical injury, including, but not  limited to surgery performed by

Dr. Rebecca Barret t -Tuck, t ogether w ith cont inued, reasonably necessary

medical t reatment  for the cervical injury .

Addit ionally , claimant ’ s att orney,  M r. Richard A . Reid,  is hereby  aw arded

the maximum  st atut ory at torney ’ s f ee on this ent ire Aw ard pursuant  to Ark.

Code Ann. §11-9-715; Coleman vs. Holiday Inn, 31 Ark. App. 224, 792

S.W.2d 345 (1990); and Chamness vs. Superior Industries and
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Sedgwick James of Arkansas, Inc., Arkansas Workers’ Compensation

Claim #E019760, (March 5, 1992).

This Aw ard shall bear interest at t he legal rate until paid. 

IT IS SO ORDERED.

                                                               

DAVID GREENBAUM                                  

Chief  Adm inist rat ive Law  Judge                  


