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OPINION FILED JULY 9, 2003

Hearing before Administrative Law Judge Dail Stiles on June 18, 2003, in Little
Rock, Pulaski County, Arkansas.

Claimant represented himself Pro Se. 

Respondents represented by Ms. Wendy S. Wood, Attorney at Law, Little Rock,
Arkansas.

A hearing was held on June 18, 2003, to determine the claimant’s

entitlement to additional benefits.

It was stipulated that the claimant sustained a compensable injury to

his right knee on November 19, 2001.  The claimant’s earnings were sufficient to

entitle him to weekly indemnity rates of $188.00 for temporary total disability

benefits and $154.00 for permanent partial disability benefits.  The claim was

initially accepted by respondents and some medical benefits were paid.

The claimant contends he is entitled to additional medical treatment,

specifically, a knee replacement on the right recommended by Dr. Ken Martin.  The

claimant further contends he is entitled to temporary total disability benefits from

November 19, 2001 through a date yet to be determined.

The respondents, after initially accepting the claim as compensable,

controvert the claim in its entirety.  The respondents controvert any continuing

medical benefits as not being related or reasonable or necessary.
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STATEMENT OF THE CASE

The claimant worked as a security guard for the respondents.

On November 19, 2001, as he was making his rounds, the claimant

fell down some stairs or was knocked down some stairs sustaining an injury to his

right knee.

The claim was accepted as compensable, and the claimant

commenced treatment at the Martin, Bowen, Hefley Clinic.  His primary treating

physician at that clinic was Dr. James Bryan.

The claimant said he worked approximately a month and then started

missing some time and basically did not work in 2001 or 2002.  The claimant

admitted to having previous knee injuries, some of which he resolved by joint

petition.

On cross-examination, the claimant admitted that he had had

difficulties with both knees, and that he had had two separate surgeries on his left

knee.  The claimant most recently had had a work related injury to his right knee

and had surgery for his right knee performed by Dr. Michael Weber.

The claimant was asked at hearing if he was asking for a right knee

replacement and for the respondents to pay the medical for that procedure and

some temporary total disability benefits.  The following exchange took place:

Q.  Do you want to have the knee replacement?

A.  I’m not too sure if I do or not because I don’t feel like
it would help me too much.  My knee is just gone.

. . . 

Q.  Well, Mr. Smart I need to understand here this
morning.  In looking through this, this indicates that you
want this additional medical treatment, specifically this
knee replacement; but what you’re telling me this
morning is you’re not so sure you do want to do that?

A.  Well, I don’t mean it that way, Sir.  If Doctor Martin
can assure me that it’s going to take care of me and
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make me better, then I’d be all for it.  I don’t want to go
in there and get something done and it not keep the
pain away.

In a January 22, 2002 office note, Dr. Ken Martin stated in part:

ASSESSMENT:  Osteoarthritis of the right knee.  This
is most likely post traumatic due to his previous
meniscectomy.  2) Exacerbation due to his most recent
injury.

The claimant was sent to Dr. Michael Weber for an independent

medical examination.  Dr. Weber, in a report dated August 19, 2002, pointed out to

the claims adjuster for Fireman’s Fund that the claimant had actually been a patient

of his back in 1998, and that at that time the claimant had a torn medial meniscus

and osteoarthritis on the right and was treated with a meniscectomy.  Dr. Weber

stated at the end of his report:

The question at this point in time is whether or not the
injury of 11/19/01, was the cause of this man’s
impairment, in part or in total.  I do not have x-rays of
his knee from before the injury except those that were
done in 1998 and at that time he was not yet bone on
bone.  One would assume, however, that this has been
a gradually progressive thing throughout the period of
time from 1998 until 2001, and that it did not suddenly
happen after this injury.  I would therefore feel that this
injury would be less than 50% causation in his present
impairment.

FINDING OF FACT

The claimant does not demonstrate by a preponderance of the

evidence of record that his injury of November 19, 2001, is the “major cause” of his

current disability or need for treatment.  

DISCUSSION

It is my opinion that the claimant abandoned his claim for additional

medical benefits at the most recent hearing.  He stated he really did not think he

wanted to have knee replacement surgery unless it could make him pain free, and
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he did not feel he was getting any assurance from Dr. Martin that that would be the

case.

Assuming arguendo that the claimant was desirous of pressing

forward with his claim for additional medical benefits which would include a knee

replacement, he simply does not show by a preponderance of the evidence that he

is entitled to those benefits.

Ark. Code Ann. §11-9-102(4)(F)(b) is controlling and states:

If any compensable injury combines with a pre-existing
disease or condition or the natural process of aging to
cause or prolong disability or a need for treatment,
permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major
cause of the permanent disability or need for treatment.

That section of the Act addresses a claimant’s entitlement to permanent benefits,

but accompanying this need for additional medical treatment to the claimant’s knee

is a permanent impairment rating.  There is no question that he has a permanent

impairment, the question rather, as Dr. Weber pointed out in his report, is the cause

for that treatment.  It is this examiner’s opinion that the claimant’s previous injuries

and osteoarthritis bring him to this point today of needing a replacement for his right

knee.  Although the injury of November 19, 2001, may be a contributing factor, there

is no credible evidence that it is the “major” factor.

The above claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________
DAIL STILES
Administrative Law Judge


