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STATEMENT OF THE CASE

A hearing was held in the above styled claim on July 14, 2003, in Springdale,

Arkansas.   The deposition of Dr. Todd Wolf was taken on June 24, 2003, and has been

admitted as Respondent’s Exhibit No. 2.  

A pre-hearing order was entered in this case on April 8, 2003.  This pre-hearing

order  set out the stipulations offered by the parties and outlined the issues to be litigated

and resolved at the present time.  A copy of this pre-hearing order was made

Commission’s  Exhibit No. l to the hearing. 

The following stipulations have been submitted by the parties and are hereby

accepted:

1. On or about November 8, 2002 ,  the relationship of employee-employer-

carrier existed between the parties.

2. The appropriate weekly compensation rates are $333.00 for total disability

and $250.00 for permanent partial disability.

3. The claimant was paid temporary total disability benefits at the weekly rate

of $400.00 from November 9, 2002 through January 17, 2003.

4. On November 8, 2002, the claimant sustained compensable injuries to his
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head, neck, and lower back.

5. There is no dispute at present, over the payment of medical expenses.

6. There is no dispute over the claimant’s entitlement to temporary total

disability benefits through at least January 17, 2003.

By agreement of the parties the issues to be litigated and resolved at the present

time were limited to the following:

1. The claimant’s entitlement to additional temporary total disability benefits

from February 3, 2003 through a date yet to be determined.

2. Appropriate attorney’s fee.

In regard to these issues, the claimant contends:

“Claimant was injured on November 8, 2002, when because of
the company’s failure to maintain equipment, a high tower fell
ten feet and hit the claimant causing the claimant to fall and hit
the ground.  He injured his head, neck, back, and left leg, as
well as suffering a concussion.  He requests TTD and
medical.”

In regard to these issues, the respondents contend:

“Respondents accepted this head, low back and neck strain
injury  claim as compensable.  Respondents have paid and
continue to pay all established medical expenses and TTD
benefits. Pending a final determination as to claimant’s
compensation rate, it appears that respondents have in fact
overpaid claimant TTD and if so, should be entitled to an offset
as to future benefits that may become payable. “

DISCUSSION

Essentially, the only issue to be resolved, at the present time, is the claimant’s

entitlement to additional temporary total disability benefits “from February 3, 2003 through

a date yet to be determined”.  The burden rests upon the claimant to prove his entitlement

to these benefits.

This issue is easily resolved.  The claimant is clearly not entitled to additional

temporary total disability benefits “from February 3, 2003 through a date yet to be
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determined”.  The reason the claimant is not entitled to such benefits is obvious.  In order

to be entitled to temporary total disability benefits, a claimant must be TOTALLY

DISABLED by the compensable injury.  It is certainly difficult for a claimant to be TOTALLY

DISABLED, when he has returned to work full time at his pre-injury employment and

continues to be employed in this capacity. The claimant candidly admitted at the hearing

that he returned to his pre-injury position for the respondent on February 3, 2003, and has

continued to work full time in this position thereafter (T.6 and 8).

This whole proceeding would be a funny anecdote for continuing legal education

seminars, were it not for the fact that it has resulted in an unnecessary expenditure of time

and effort by this Commission, has tied up this Commission’s docket, and has resulted in

an unnecessary expense to both the respondents and the claimant (the claimant appears

to have taken off work to attend this pointless hearing).  Had it been brought to my

attention that the claimant had returned full time to his prior employment position on

February 3, 2003, all this needless waste could have been avoided.

I am at a total loss to understand why this case proceeded to a hearing.  Neither

attorney in this case is a novice in workers’ compensation. It is difficult to believe that both

attorneys would be ignorant of the fact that you must be totally disabled from regular

gainful employment in order to be entitled to temporary total disability benefits, and that

you are not totally disabled, when you have returned to full time employment in your pre-

injury position.

It is equally unbelievable that both attorneys were ignorant of the fact that the

claimant had returned to regular duty in his pre-injury employment position on February 3,

2003, and continued to be so employed thereafter.  One would think that when asking for

temporary total disability benefits, the claimant’s attorney might be interested in whether

or not his client had returned to regular employment. One would think that respondents’

counsel would also be interested in this fact.
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Information concerning the claimant’s return to regular gainful employed for the

respondent on February 3, 2003, was available from both the claimant and the respondent.

The claimant appears to have made no attempt to conceal the fact that he returned to

work, and I can think of no reason that the respondent would attempt to do so.  The

Commission’s file reflects that respondents’ counsel conducted extensive discovery in this

case, including the taking of the claimant’s deposition.   I would wager that information was

elicited from the claimant, on more than one occasion, concerning whether or not he had

returned to regular employment.  It is totally inconceivable that this fact escaped the

claimant’s attorney, when responding to the discovery, or the respondents’ attorney, when

the discovery was received.  I would also note that the fact of the claimant’s return to

regular employment is frequently mentioned by Dr. Todd Wolf, in his various reports and

records, which comprise Claimant’s Exhibit No. 1.  In summary, both attorneys would have

had to have made a real effort to remain ignorant of the fact that the claimant returned to

employment on February 3, 2003, and continued to be employed thereafter.

The only remaining explanation for this matter proceeding to a hearing was that

counsel for both parties was unaware of the issue that was being tried.  I must admit that

this issue was only discussed at the pre-hearing conference on April 8, 2003, expressly set

out in the pre-hearing order, and addressed again immediately prior to the hearing (see the

Commission’s opening statement on page 3 of the transcript). Perhaps, this is not sufficient

to bring to counsels’ attention the actual issues being tried.  

In summary, I would be inclined to assess the cost of the hearing, equally, between

both counsel, had such action been requested. I remain hopeful that this situation will not

occur again.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.



5

2. On or about November 8, 2002,  the relationship of employee-employer-

carrier existed between the parties.

3. The appropriate weekly compensation rates are $333.00 for total disability

and $250.00 for permanent partial disability.

4. On November 8, 2002, the claimant sustained compensable injuries to his

head, neck, and lower back.

5. There is no dispute, at present, over the payment of medical expenses. 

6. There is no dispute over the claimant’s entitlement to temporary total

disability benefits accruing through, at least, January 17, 2003.

7. The claimant has clearly failed to prove by the greater weight of the credible

evidence that he is entitled to continued temporary total disability benefits

from February 3, 2003 through a date yet to be determined. Specifically, all

of the evidence presented indicates that the claimant returned to regular full

time employment for the respondent on February 3, 2003, and has continued

to be so employed thereafter.

8. The respondents have controverted the claimant’s entitlement to any

additional temporary total disability benefits on and after February 3, 2003.

ORDER

For the reasons heretofore set out in this Opinion, I find that the claimant’s

 request for additional temporary total disability benefits for the period of February 3, 2003

through a date yet to be determined should be and hereby is denied.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       
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