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STATEMENT OF THE CASE

A hearing was conducted September 26, 2003, to determine w hether

the claimant sustained a compensable injury w ithin the meaning of  the

Arkansas Workers’  Compensat ion Laws.

A prehearing conference was conducted in this case on August 27,

2003, and a Prehearing Order w as f iled on August 28, 2003.  At the hearing,

the part ies announced that  the stipulat ions, as w ell as the issues were properly

set  out in the Prehearing Order.  A copy of  the Prehearing Order w as marked

“ Commission’s Exhibit  1"  and made a part of the record w ithout objection.

It  w as st ipulated that  the employee/employer/carrier relat ionship existed

at all relevant t imes through June 18, 2002; that claimant earned suff icient
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w ages to entit le him to compensation rates of $324.00 per week for temporary

total disabilit y and $243.00 per w eek for permanent part ial disabilit y; and that

respondents have controverted the claim in it s ent irety.

By agreement  of  the part ies, the primary issue presented for

determination concerned compensability.  If overcome, claimant’s entit lement

to associated benefits must be determined.

At the prehearing conference, the claimant  contended, in summary, that

he sustained a compensable injury as the result of a specif ic incident identif iable

in t ime and place of  occurrence on June 18, 2002; that  he w as ent it led to

temporary total disability for the period beginning June 18, 2002, and

cont inuing through February 18, 2003; that respondents should be held

responsible for all medical and related treatment, together w ith cont inued,

reasonably necessary medical treatment; and that  a controverted at torney’s fee

should attach to any benefits aw arded.  At the hearing, the claimant  amended

his contention to conform w ith the proof,  maintaining that  the event  occurred

on June 17, 2002.  In addit ion, claimant amended his contentions to request

temporary total disability beginning June 19, 2002, and cont inuing through

February 3, 2003.

At the prehearing conference, respondents contended that  claimant  did

not sustain a compensable injury, maintaining that the claimant’s need for

medical treatment w as associated with a pre-existing non-w ork related problem
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and that  respondents were not liable for any benefits.  Alternatively,

respondents contended that if  compensability w as determined, it  w as ent it led

to a credit or offset for any unemployment or short-term disability that the

claimant received follow ing the alleged injury.  At the hearing, respondents

amended it s content ions assert ing lack of  not ice as an af f irmative defense.

Respondents contended that  if  compensability w as determined, it  w as not

responsible for benefits prior to the filing of a Commission Form AR-N on

December 15, 2002.

In addit ion to the claimant , his w ife, Heather Seagraves, w as called as

a corroborat ing w itness in his behalf.  Heather Parsons and Phillip Dale Jones

w ere called as w itnesses for the respondents.  The record is composed solely

of the t ranscript  of  the September 26, 2003, hearing containing numerous

exhibits.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.
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2. The st ipulat ions agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that he

sustained an injury arising out of and during the course of his

employment w ith Delta Consolidated Industries as the result of a specif ic

incident identif iable by time and place of occurrence on June 17, 2002,

w hich caused internal, physical harm to his body and w hich is supported

by object ive medical evidence, specif ically, a fracture of  the right  w rist ,

w hich required medical services and resulted in disability.

4. The claimant is entit led to temporary total disability benefit s at  the rate

of $324.00 per week beginning June 18, 2002, and cont inuing through

February 3, 2003.

5. Respondents are responsible for all medical and related expenses as the

result of claimant’s June 17, 2002, injury, and respondents remain

responsible for cont inued, reasonably necessary medical treatment.

6. The claimant’s injury w as t imely reported on June 17, 2002, and

respondents aff irmative defense concerning lack of notice does not apply

in this case.

7. Respondents are entit led to a credit or offset for benefits previously paid

by the employer’ s group health care plan, as w ell as an offset for short-

term disability benefits previously paid pursuant to Ark. Code Ann. §11-

9-411 (Repl. 2002).
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8. Respondents are not  ent it led to a credit  or of fset  for any unemployment

compensation the claimant received after February 3, 2003.

9. Respondents have controverted this claim in it s ent irety for purposes of

attorney’s fees.

10. Any additional issues are, by necessity, specif ically reserved.

DISCUSSION

It is undisputed that the claimant reported a w ork-related incident and

injury on June 17, 2002.  The claimant’s descript ion of the injury is set out

below:

Q     We’re here today over an injury occurring on June 17, 2002
w hile you w ere w orking at  Delta Consolidated.  If you could, just
tell us w hat  happened that  day.

A     I was w elding on tacking, a toolbox w ithin the tack hole, and
I w as prying on the toolbox like I normally do and my w rist
popped.  When it popped, I reported the injury.

Q     Okay.  You were prying on a toolbox?

A     Where the lid goes at the top of the toolbox.

Q     And how  much pressure w ould you say that  –

A     Quite a bit  because the boxes coming out, they w eren’ t
formed right, so they’ re bowed out in the back and I had to pry it
in.

Q     And w hat is the size of these boxes that w e are talking
about?

A     Probably about four foot long, tw o foot w ide and tw o foot
high.
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Q     How  much do they w eigh?

A     Approximately 50 to 60 pounds.

Q     You said your w rist popped.  Did you have any other
symptoms besides that?

A     Just my hand went numb right after it  popped and then it
started hurting.

JUDGE GREENBAUM:   Could you identify w hich hand
w e’re talking about?

THE CLAIMANT:   My right  w rist .

JUDGE GREENBAUM:   Thank you.

BY MR. RICHARDSON:

Q     All right.  And you said you reported it?

A     Yes, sir.

Q     Who did you report it  to?

A     I reported it to my immediate supervisor, and then I f illed out
an accident  report w ith Kelly Manuel – I can’t  pronounce his last
name.

Q     What ’s your immediate supervisor’s name?

A     It  w as Phillip Fenmore or Phillip – w ell, the line leader w as
Phillip Fenmore, the immediate supervisor is Phillip Jones.

Q     Did you f ill out  any paperw ork w ith Phillip Jones?

A     No, sir.  The safety rep is the only one I f illed out any
paperw ork w ith.

Q     And that’s Kelly Manuel, is that right?
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A     Yes, sir.

Q     All right .  How  soon after your accident happened?

A     Just  right after it happened.  I stopped welding right then.

Q     Did you f ill out any paperw ork yourself  or did you w atch
somebody else?

A     He filled it  out  for me because I couldn’ t  w rite.  (Tr.10-11)

An incident  report w as f illed out by claimant’s immediate supervisor on

the date it w as reported.  The dispute in this case w as created by the erroneous

conclusion given as the root cause of the claimant’s injury, specif ically,

attribut ing the injury to a pre-exist ing injury related to a fall from a horse rather

than the June 17, 2002, reported injury.  As w ill be set out further below, the

evidence clearly establishes that  claimant ’s injury w as related to the June 17,

2002, incident rather than the incident that occurred almost ten (10) months

earlier.  (Cl. Ex. A, p.2)

Admit tedly, the record ref lects that  the claimant  had sustained tw o (2)

prior injuries involving the same right w rist.  The f irst injury occurred on or

about November 7, 2000, w hen the claimant tripped over a w elding lead and

fell into a toolbox w hile working for the employer herein, sustaining what he

described as a bruise to his right w rist.  The claimant w as examined one-t ime

only at the emergency and returned to work the follow ing day.  The claimant

sustained a subsequent injury to his right w rist  w hen he w as throw n from a
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horse on or about  August 24, 2001.  The claimant missed approximately four

(4) days of w ork follow ing the non-w ork related injury.  He returned to work

and w orked continuously unt il the undisputed incident  on June 17, 2002.

(Tr.19-21, 23)

Follow ing the June 17, 2002, injury, the claimant w as init ially examined

by his family physician, Dr. Tedder.  Dr. Tedder subsequently referred the

claimant to Dr. James Marvel, an orthopedic surgeon at  the Northeast Arkansas

Clinic in Jonesboro, Arkansas.  Dr. Marvel, based upon an x-ray examination,

determined that the claimant has sustained a fracture of the carpal navicular of

the right w rist.  As ref lected by the medical evidence, x-rays were taken of the

claimant’s right hand and right  w rist  follow ing the August 24, 2001, incident

w hen the claimant w as throw n from the horse w hich w ere negative.  These

diagnostic studies clearly reflect that the claimant sustained a new  injury on

June 17, 2002, rather than a recurrence of  a prior injury.  (Cl. Ex. A, pp.1, 3)

Dr. Marvel treated the claimant conservatively by cast ing the w rist .

Because the claimant’s wrist failed to mend properly, he w as subsequently

referred to Dr. Thomas Frazier, a hand specialist  in Litt le Rock, Arkansas, w ho

performed surgery on the right w rist.  Dr. Frazier eventually released the

claimant w ith restrict ions on February 3, 2003.

The record reflects that the claimant received short-term disability

benefits in the amount of $125.00 per w eek for approximately tw enty-six (26)
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w eeks.  Af ter the claimant w as released by Dr. Frazier on February 3, 2003,

rather than return to w ork, the claimant applied for, and began receiving

unemployment compensation in the amount of $260.00 per week.  The

claimant subsequently returned to w ork for himself in the construct ion f ield.

At the t ime of the w ithin hearing, the claimant had reapplied, and w as, again,

receiving unemployment compensation at the rate of $260.00 per week.

COMPENSABILITY

For the claimant to establish a compensable injury as a result of  a

specif ic incident  w hich is identif iable by t ime and place of  occurrence, the

follow ing requirements of  A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must  be

established:

1.    Proof by a preponderance of the evidence of an injury arising
out of and in the course of employment;

2.    proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body which
required medical services or resulted in disability or death;

3.    medical evidence supported by object ive medical f indings, as
defined in A. C. A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of  the evidence that  the injury w as
caused by a specif ic incident and is identif iable by time and place
of  occurrence.

If  the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.
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Mikel vs. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997). 

The claimant  has satisf ied each and every requirement  necessary to

establish compensability.  Although respondents maintain that the claimant’s

need for treatment and disability w ere causally related to a pre-exist ing injury,

a preponderance of the credible evidence clearly ref lects otherw ise.  An x-ray

follow ing the August 24, 2001, incident w as normal.  The claimant returned to

w ork during the later part  of  August, 2001, and continued to w ork w ithout

interruption until the June 17, 2002, event.  Following the report of claimant’s

injury, another x-ray w as taken w hich revealed a fracture to the right  w rist .

When a claimant’s disability arises soon after the accident, and is logically

att ributable to it, w ith nothing to suggest any other explanation, the

Commission may f ind the existence of the causal connect ion.  Hall vs. Pit tman

Construct ion Company, 235 Ark. 104, 357 S.W.2d 263 (1962); Harris Catt le

Co. vs. Parker, 256 Ark. 166, 506 S.W.2d 118 (1974).  The claimant’s

credible test imony, together w ith the medical evidence establishes the causal

connect ion.  Kearby vs. Yarborough Brothers Gin Co., 248 Ark. 1096, 455

S.W.2d 912 (1970); Exxon Corp. vs. Fleming, 253 Ark. 798, 489 S.W.2d 766

(1973).  

Further, I feel compelled to point  out that  the claimant ’s immediate

supervisor, Phillip Jones, w ho f illed out the incident report conf irmed that the
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claimant routinely performed his regular job duties which involved strenuous

activit ies w ithout complaint s of having any problems involving his right w rist

prior to June 17, 2002.  (Tr.59)

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

his favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d

629 (1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give claimant the benefit of

the doubt in making factual determinations.  However, current law requires that

evidence regarding whether or not claimant has met his burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

After review ing the evidence in this case impartially, w ithout giving the

benefit  of the doubt to either party, I find that the claimant has proven, by a

preponderance of the evidence, that he sustained a compensable injury on June

17, 2002, entit ling him to appropriate workers’  compensation benefits.  
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Compensability having been determined, the only remaining issues

concern respondents’  alternative content ions, as w ell as it s af f irmative defense.

Respondents maintained that  if  compensabilit y w as determined, it  w as ent it led

to a credit  or offset against any unemployment  or short -term disabilit y that  the

claimant received follow ing the alleged injury.  Although I f ind that respondents

are entit led to a credit  for any short-term disability benefits paid pursuant to

Ark. Code Ann. §11-9-411 (Repl. 2002), they are not entit led to a credit  for

unemployment benefits that the claimant may have received.

Ark. Code Ann. §11-9-506 (Repl. 2002) provides:

(a)   Any other provisions of this chapter to the contrary
notw ithstanding, no compensation in any amount for temporary
total, temporary partial, or permanent total disability shall be
payable to an injured employee w ith respect to any w eek for
w hich the injured employee receives unemployment insurance
benefits under the Arkansas Employment  Security Law, §11-10-
101 et seq., or the unemployment  insurance law  of  any other
state.

(b)   Provided, however, if  a claim for temporary total disability is
controverted and later determined to be compensable, temporary
total disability shall be payable to an injured employee w ith
respect to any w eek for w hich the injured employee received
unemployment benefits but only to the extent the temporary total
disability otherw ise payable exceeds such unemployment  benefits.

The record reflects that the claimant did not begin receiving

unemployment compensation until after February 3, 2003.  No claim for

temporary total disability has been made or aw arded w ith respect to any w eek

that  the claimant  received unemployment  insurance benefits.  Accordingly,
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respondents are not entit led to a credit  outside the period that  the claimant is

claiming benef its.

Finally, respondents contend that  it  is not responsible for any benef its

before December 15, 2002, maintaining that  no notice of a w ork-related injury

w as reported until that day.  Respondents’ aff irmative defense is w ithout merit.

Ark. Code Ann. §11-9-701 (Repl. 2002) provides, in part:

(b)(1)   Failure to give the notice shall not bar any claim:

(A)   If  the employer had know ledge of the injury or death;

(B)   If  the employee had no know ledge that the condition
or disease arose out of and in the course of the
employment; or

(C)   If the Commission excuses the failure on the grounds
that  for some satisfactory reason the notice could not  be
given.

The claimant t imely reported an injury on June 17, 2002.  The fact that

the employer improperly concluded that the condition w as due to a pre-existing

injury rather than a new  injury does not excuse its liability to promptly provide

medical treatment  and pay appropriate benefits.

In view  of the foregoing, I hereby make the follow ing:

AWARD

Respondent, GAB Robins, is hereby directed and ordered to pay, to the

claimant, temporary total disability benefits at the rate of $324.00 per w eek

beginning June 18, 2002, and continuing through February 3, 2003.
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All accrued benefits shall be paid in lump sum and w ithout discount.

Respondents are further directed and ordered to pay and/or reimburse the

appropriate medical providers for all hospital, medical and related expenses as

the result  of claimant’s June 17, 2002, injury, and respondents remain

responsible for cont inued, reasonably necessary medical treatment.

Respondents may claim credit  and/or an offset  for benefits paid under the

respondents’  group health insurance provider, as well as any benefits paid

pursuant to a group short-term disability policy. 

Additionally, claimant ’s at torney, Mr. Kristofer E. Richardson, is hereby

aw arded the maximum statutory attorney’s fee on this entire Aw ard pursuant

to Ark. Code Ann. §11-9-715.

This Aw ard shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                                 
Chief Administrat ive Law  Judge                  


