
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F213338

MARCUS ROSE, EMPLOYEE CLAIMANT
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EMPLOYER RESPONDENT
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Hearing before Administrative Law Judge Dail Stiles on October 31, 2003, in
Monticello, Drew County, Arkansas.

Claimant represented by Mr. Kenneth A. Harper, Attorney at Law, Monticello,
Arkansas.

Respondents represented by Mr. A. Gene Williams, Attorney at Law, Little Rock,
Arkansas.

A hearing was held on October 31, 2003, to consider claimant’s claim

alleging a retaliatory discharge. 

The claimant contends that he sustained a compensable injury on

October 10, 2002, and was terminated on October 17, 2002, because he had filed

a workers’ compensation claim.

The respondents deny that the claimant was discharged on October

17, 2002, because of his workers’ compensation claim, but rather was terminated

for reasons other than the filing of a workers’ compensation claim.

There is a separate issue regarding a change of physician which will

be treated by separate opinion.

STATEMENT OF THE CASE

The claimant began working for the respondent employer in March of

2002 as a welder/fabricator and pile driver.
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The claimant stated he was doing some work on the bank of the

Mississippi River at Greenville, Mississippi, on October 10, 2002, when he slipped,

fell and injured his low back.

The claimant was treated the next day at an emergency room in

McGehee, Arkansas.  After seeing Dr. Prosser in the emergency room in McGehee,

the claimant was directed by the respondent employer to see Dr. Wright in Lake

Village.  The claimant saw Dr. Wright on two occasions and was released to return

to work with no restrictions.

The claimant did return to work on October 17, 2002, and was advised

on that day that he was being terminated.  The claimant said no reason was given

to him for the termination.

The claimant said that a supervisor named Chris had told him prior to

his injury of October 10, 2002, that people that got hurt on the job would be

terminated.

The claimant testified that he felt that he was terminated because he

had become injured and had filed a workers’ compensation claim, and because he

had been active in supporting a union organizing effort which had been ongoing

through the year of 2002.

The claimant testified that someone in a supervisory position named

Greg had stated in the presence of the claimant that insurance rates were going up

because of all the accidents, and that if the accidents kept occurring, the company

would start laying off people.

The claimant was asked on cross-examination why he had not brought

up the union support at his deposition, which was taken on September 11, 2003,

and the claimant stated that he thought about that after the deposition.
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On cross-examination, the claimant was asked if he had been

cautioned and given a written notice about spotty attendance.  The claimant stated

that he had been given a written notice relative to poor attendance, and that he had

missed work again several times after he had been given the written warning.

Steven Underwood, the project manager for the job, said that the

claimant was terminated because of absenteeism and because of poor work

performance.  Mr. Underwood stated that there were people who had been injured

and had workers’ compensation claims filed who were still on an active list with the

company which meant that they were still actively employed with the company.  Mr.

Underwood testified that the company did not have nor did it entertain a policy of

terminating employees because they became injured and filed workers’

compensation claims, nor did the company have a policy for terminating people who

had been active in supporting the union in the year 2002.

William White, a union organizer for the carpenters union, stated that

he had been the claimant’s foreman on a couple of different occasions and said that

he was aware that the claimant had some attendance problems, but as far as he

was concerned, the claimant’s attendance difficulties were no worse than other

people who worked.  He stated that it was a common problem in the construction

business.  Mr. White was asked on direct examination if he had ever personally

heard that anyone in a supervisory or administrative position with the respondent

employer make a comment relative to employees getting hurt and being terminated

as a result of getting hurt.  Mr. White answered that safety meetings were held daily,

and that supervisors and foremen were cautioned to watch people and strongly

encourage them to pay attention and employ safe work practices.  When pressed

again if he had ever heard anyone in management make a comment that people
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who got hurt might be terminated, Mr. White answered that he had never heard any

comments to that effect.

Mr. White testified that he knew the reason given for the termination

of Marcus Rose was absenteeism and poor performance, but that when the

claimant worked for him, that he did not notice a problem in either of those areas.

Mr. White was asked by this Administrative Law Judge if he had ever

heard anyone in a supervisory position make the statement, “If you get hurt on this

job, you’re going to get fired?” and Mr. White responded, “Not in that exact wording,

but I do recall that ‘If the accidents do not get under control, there will be new

crews.’”

Mr. White was asked by this Administrative Law Judge if he had ever

heard anybody in a supervisory position say to the claimant that his job would be

placed in jeopardy if he participated in union organizing, and Mr. White responded

in the negative.

Greg Clemons, an organizer for the Arkansas Regional Council of

Carpenters, was asked if he had had any conversations with anyone in

management about the claimant, Marcus Rose.  Mr. Clemons responded, “I did talk

with him about Marcus Rose, but it was an issue of missing time.  He was missing

too much time and his work, work ethics, his production went down was basically

it.”

Steven Underwood was asked that after the claimant was terminated,

if he ever came back and asked to be rehired.  Mr. Underwood replied, “Not to my

knowledge.”  Mr. Underwood was asked if the union had ever asked him to take a

look at the claimant and rehire him, and Mr. Underwood replied in the negative.
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FINDING OF FACT

The claimant does not demonstrate by a preponderance of the

evidence of record that his termination on October 17, 2002, was as the result of his

becoming injured on October 10, 2002, and filing and/or pursuing a workers’

compensation claim.

DISCUSSION

Ark. Code Ann. §11-9-107, entitled Penalties for Discrimination for

Filing Claim, is controlling and states in pertinent part:

(a)(1) Any employer who willfully discriminates in regard
to the hiring or tenure of work or any term or condition
of work of any individual on account of the individual’s
claim for benefits under this chapter, or who in any
manner obstructs or impedes the filing of claims for
benefits under this chapter, shall be subject to a fine of
up to ten thousand dollars ($10,000) as determined by
the Workers’ Compensation Commission.

(2) This fine shall be payable to the Second Injury Trust
Fund and paid by the employer and not by the carrier.

(b)(1) In addition, the prevailing party shall be entitled to
recover costs and a reasonable attorney’s fee payable
from the fine.

(2) Provided, however, if the employee is the
nonprevailing party, the attorney’s fee and costs shall,
at the election of the employer, be paid by the
employee or deducted from future workers’
compensation benefits.

In the instant case, the claimant does not demonstrate by a

preponderance of the evidence of record that his termination was due to the fact

that he had filed a workers’ compensation claim or that he had pursued the claim.

There certainly was no evidence whatsoever that lent itself to a finding that the

claimant was terminated because of any involvement he had in supporting a union

for that particular job site.
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The stated reason for the claimant’s termination was excessive

absenteeism and diminishing work productivity which was corroborated in part by

Greg Clemons, one of the union organizers.

The claimant simply does not meet his burden of proof in this case.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________
DAIL STILES
Administrative Law Judge


