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LESLIE PURDY, EMPLOYEE CLAIMANT

LITTLE ROCK SCHOOL DISTRICT, EMPLOYER        RESPONDENT
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OPINION FILED DECEMBER 8, 2003

Hearing before Administrative Law Judge J. Mark White on October 29, 2003, in

Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Robert Cortinez, II, Attorney at Law, Little Rock,

Arkansas.

Respondents represented by Mr. J. Chris Bradley, Attorney at Law, North Little

Rock, Arkansas.

STATEMENT OF THE CASE

On October 29, 2003, the above-captioned claim came on for a hearing in

Little Rock, Arkansas.  A pre-hearing conference was conducted on August 25, 2003,

and a Prehearing Conference Order was entered that same date.  A copy of the

August 25, 2003, Prehearing Conference Order has been marked as Commission

Exhibit No. 1 and made a part of the record herein without objection.  At the

hearing, the parties confirmed that the stipulations, issues and respective

contentions, as amended, were properly set forth in the Prehearing Conference

Order.

The parties stipulated that the Arkansas Workers’ Compensation
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Commission has jurisdiction of this claim; that the employer/employee/self-insured

trust relationship existed between the parties on December 2, 2002; and that the

claimant earned a sufficient weekly wage to be entitled to the maximum

compensation rate.

The parties agreed that the threshold issue to be presented was whether the

claimant sustained a compensable injury supported by objective medical findings.

If the claimant was found to have sustained a compensable injury, the remaining

issues to be presented for determination were whether she is entitled to payment of

all medical expenses incurred, including mileage; and whether the injury is a

temporary aggravation of a pre-existing condition.  The parties agreed to reserve the

issue of temporary total disability pending a finding on compensability.

The claimant contends that her lower-back injury and right-leg pain are

related to her on-the-job injury of December 2, 2002, as supported by medical

opinion; that she is entitled to temporary total disability benefits for her lost time

due to doctors appointments related to her injury that were counted against her

vacation/sick time; that her pre-injury April 29, 2002, MRI when compared to the

post-injury February 20, 2003, MRI shows an annular tear at L5-S1; and that Dr.

Moore’s records and reports confirm the new injury as being directly related to the

December 2, 2002, injury.
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Respondents contend that there are not objective findings to support this

claim; and that even if the claim is held to be compensable, the claimant sustained

only a temporary aggravation of a pre-existing condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the claimant and to observe her demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with ARK.

CODE ANN. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has proven by a preponderance of the evidence that the

existence and extent of her injury is established by medical evidence

supported by objective findings. 

4. The claimant has proven by a preponderance of the evidence that she

sustained a compensable injury.
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5. The claimant has proven by a preponderance of the evidence that she is

entitled to payment of her medical expenses incurred to date and to future

medical treatment.

6. The respondents have controverted this claim in its entirety.

DISCUSSION

I. History

The claimant is a chemistry teacher for Hall High School in Little Rock.  The

parties stipulated that the incident in question occurred on December 2, 2002.. The

claimant testified to a date of December 20, but in light of the stipulation and the

emergency room records, December 2  appears to be the correct date of injury.

The claimant testified that during her second-period class, she was looking

for a make-up test in the metal filing cabinet in her schoolroom.  She started at the

bottom of the cabinet and worked her way up looking for the test.  When she

reached into the back of the third highest drawer, the file cabinet began to tip over.

She tried to push it back up but was unable to, and the file cabinet fell on top of her.

Two students lifted the file cabinet off of her, and a school administrator called for

an ambulance.  The claimant testified that she first experienced pain in the left side

of her hip and that pain began to radiate “everywhere from there,” to her back and
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legs. 

She was treated at the emergency room for a contusion and given a return-to-

work slip allowing her one week off from work.  The claimant testified she prefers

not to leave her pupils with a substitute teacher, so she returned to work early “as

soon as I could tolerate standing up.”  She testified that she treated her pain with a

heating pad, alternated with ice, and that she “rigged up a heating pad that I

plugged into the wall with extension cords that I could tie around my waist and

keep teaching.”  She continues to experience radicular pain in both legs. 

At the time of her work injury, the claimant had already been treating with

Dr. Lawrence C. Ault for back pain, and she returned to him for treatment on

January 15, 2003.  Dr. Ault performed a lumbar epidural steroid injection on

February 14, 2003, after which the claimant sought referral to a different back

specialist due to her dissatisfaction with Dr. Ault.  Her primary treating physician,

Dr. Thomas Moore, referred her to Dr. Thomas Ward. On March 22, 2003, the

respondents controverted further treatment. 

The claimant has an extensive history of low-back pain, going back to a rock-

climbing incident in 1998.  Her back problems had also been exacerbated by a

significant weight gain in subsequent years, but with diet changes she successfully

lost the excessive weight.  Though her prior back problems caused radicular pain
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in the left leg, she testified that her left-leg pain had intensified since the work

injury.  She also experiences pain in her right leg, which she said she never had

problems with before.  The medical record contains no evidence of any pattern of

chronic right-leg pain prior to this work incident, though there are three isolated

mentions of right-leg problems, two of them more than two years prior to the work

injury.

II. Compensability

For the claimant to establish a compensable injury as a result of a specific

incident, the following requirements of Ark. Code Ann. § 11-9-102 (4)(A)(i) must be

established: (1) proof by a preponderance of the evidence of an injury arising out of

and in the course of employment; (2) proof by a preponderance of the evidence that

the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3)  proof by a preponderance of

the evidence that the injury was caused by a specific incident and is identifiable by

time and place of occurrence; and (4) medical evidence supported by objective

findings, as defined in Ark. Code Ann. § 11-9-102(16), establishing the existence and

extent of the injury.  If the claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the compensability of a claim,
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compensation must be denied. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998).

I found the claimant to be a credible witness.  Her testimony was internally

consistent, and it was reasonably consistent with the medical records in evidence.

The handful of discrepancies highlighted by the respondents on cross-examination

were minor, with no bearing on the outcome of this claim.  The claimant’s credible

testimony, the accident report completed by the respondent-employer and signed

by the claimant, the records of the claimant’s visit to the emergency room, and the

remaining medical evidence conclusively establish the first three elements of

compensability.  The only remaining element in question is whether medical

evidence supported by objective findings establishes the existence and extent of the

injury. 

The medical record contains three specific, objective findings of injury to

establish the claimant’s compensable injury.  First, the records of the claimant’s

emergency room visit on the day of her injury record a diagnosis of “Contusion to

L hip & pelvis.” Dorland’s Illustrated Medical Dictionary, 26th ed., defines a contusion

as, “a bruise; an injury of a part without a break in the skin.”  A physician's

diagnosis of "contusion" can constitute an objective medical finding establishing a

compensable injury. Bryant v. Staffmark, Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001);
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Meister v. Safety Kleen, 339 Ark. 91, 3 S.W.3d 320 (1999). 

Second, an MRI performed February 20, 2003, revealed, “Mild central canal

narrowing at L3-4 and L4-5 related to bulging discs and facet arthropathy

superimposed on congenitally short pedicles.”  A pre-injury MRI performed April

29, 2002, however, showed “no significant abnormality at L3-4.” 

Finally, comparison of the post-injury and pre-injury MRIs reveals several

new changes at the L5-S1 level.  The post-injury MRI reflects L5-S1 findings of “a

moderate degree of facet arthropathy,” “desiccation and uniform volume loss of the

disc,” and a possible annular tear.  None of these findings were reported on pre-

injury MRIs.  Admittedly, one of the claimant’s doctors opined that a pre-injury MRI

showed evidence of an annular tear, while another doctor opined that the annular

tear was entirely new and not reflected on the pre-injury MRI.  This discrepancy as

to the possible annular tear matters not because the other findings at L5-S1 are

unquestionably new and provide objective findings to establish the claimant’s

injury.

Given the diagnosis of a contusion, given the new findings of canal

narrowing at L3-4, and given the new findings at L5-S1, I must find that the claimant

has proven by a preponderance of the evidence that her injury is established by

medical evidence supported by objective findings.  The respondents have not
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contended that the claimant failed to establish any other element of compensability,

and the evidence in the record clearly establishes the remaining elements.  I

therefore find that the claimant has proven by a preponderance of the evidence that

she sustained a compensable injury.

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. ARK. CODE ANN. § 11-9-508(a).  The respondents have made no

contention that the treatment received by the claimant was not per se reasonably

necessary, nor does the medical record support such a conclusion.  I therefore find

that the claimant is entitled to payment of her medical expenses incurred to date and

to future medical treatment.

III. Temporary Aggravation

The respondents contend in the alternative that the claimant sustained only

a temporary aggravation of a pre-existing condition.   Even if the claimant’s injury

were a temporary aggravation of a pre-existing condition, this fact alone would not

affect the respondents’ liability to provide reasonably necessary medical treatment.

The claimant must only show that her work injury combined with or aggravated the

preexisting condition to bring about the need for the treatment.  See, Cox v. Aeroquip,

Workers’ Compensation Commission F010474 (Sept. 10, 2003), citing General Electric
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Railcar Repair Servs. v. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998).  The

respondents presumably would argue that this “temporary aggravation” has

resolved and that no further treatment is reasonably necessary, though the

respondents made no such contention at the hearing or in the prehearing

conference. 

The objective findings outlined above – including the findings at L3-4 and L5-

S1 – clearly establish that the claimant’s compensable injury is, at least in part,

entirely new.  Likewise, the claimant’s complaints of right lower extremity pain are

new, and according to the claimant’s treating physician, Dr. Thomas Moore, these

complaints of pain are attributable to the compensable injury.  Dr. Moore opined

that the claimant did not have a pre-existing history of right lower extremity pain.

The medical record contains two isolated mentions of right leg pain, both of which

occurred more than two years before the compensable injury.  The only other

mention of the right lower extremity is a single complaint of right knee pain on May

29, 2002.  These three incidents are too isolated and too remote in time to be

reasonably connected with the claimant’s present right lower extremity problems.

The medical record cannot support a conclusion that the claimant’s right lower

extremity complaints are part of a chronic pre-existing condition.  I therefore find

that while the compensable injury may have aggravated or combined with the
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claimant’s pre-existing condition, it contributed to the need for treatment and also

caused several new injuries.

AWARD

The claimant has proven by a preponderance of the evidence that she

sustained a compensable injury, established by medical evidence supported by

objective findings.

The respondents are hereby directed and ordered to pay for all outstanding

medical and related treatment for the claimant’s injury, and the respondents remain

liable for continued reasonably necessary medical treatment.

The claimant’s attorney, Mr. Robert Cortinez, II, is hereby awarded the

maximum statutory attorney’s fee on any indemnity benefits controverted, pursuant

to ARK. CODE ANN. § 11-9-715. 

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to ARK. CODE ANN. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


