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Respondents represented by the HONORABLE BRIAN H. RATCLIFF, Attorney at Law, El Dorado,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.

On May 6, 2003, a prehearing conference was conducted in this claim from which a

prehearing order of May 8, 2003, was filed.  The prehearing order reflects stipulations entered by the

parties, the issues to be addressed during the course of the hearing, and the parties’ respective

contentions relative to the issues.  The prehearing order is herein designated a part of the record as

the Commission’s Exhibit No. 1.

The testimony of David Poole, the claimant, and Brenda Poole, coupled with medical reports

and other documents comprise the record in this claim.  There have been three prior hearings

conducted in this claim, November 13, 1991; November 15, 1990; and January 17, 1996.  The prior

hearing records are incorporated in the present claim.
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DISCUSSION

David Poole, the claimant, with a date of birth of July 17, 1958, completed the tenth grade

and later obtained his GED in 1976.  The claimant is right hand dominant, five feet seven inches tall,

and as of September 3, 2003, weighed 151 pounds.  The claimant obtained training in welding at Oil

Belt Vocational Technical School, in El Dorado, Arkansas.

The claimant was a welder by occupation, and worked as such the entirety of his employment

history as an adult.  The claimant had worked as a welder for eighteen years prior to his February 25,

1989 compensable injury.  The claimant described the mechanics of his February 25, 1989

compensable injury in the employment of respondent:

I was up on three bucks of scaffold and I had a 3 ton
chain hoist on my right shoulder and all the chain was
hanging down toward the ground.  I couldn’t get it
hooked and I grabbed two pieces of pipe and as I
lifted it up it just snapped my neck.  (T. 14)

After receiving initial treatment under the care of his family physician, Dr. Richard K. Davis,

relative to the February 25, 1989 cervical injury, the claimant was referred by same to Dr. Wilbur

M. Giles, a Little Rock neurosurgeon.  On March 20, 1989, the claimant underwent surgery under

the care of Dr. Giles in the form of an anterior cervical fusion at C6-7.  On or about June 5, 1989 the

claimant was released by Dr. Giles to return to work.  The claimant returned to the employment of

respondent for a short period of time, however, was unable to continue to discharge employment

duties.  On July 10, 1989, Dr. Giles rated the extent of the claimant’s anatomical impairment relative

to the injury.  The claimant has not worked since that short period that he returned to the

employment of respondent following his June 5, 1989 release by Dr. Giles.

The compensability of the claimant’s February 25, 1989 injury has never been disputed by
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respondents.  As noted above, three prior hearings have been conducted in this claim, and the records

generated as a result of same incorporated in this record.

The first hearing was conducted on November 15, 1990, on the issue of the claimant’s

entitlement to further medical treatment in the form of a pain management clinic.  The pain

management clinics available to the claimant were either in Little Rock or Shreveport, Louisiana.

The claimant is a resident of Strong, Arkansas.  Following the hearing the claimant was awarded

access to pain management clinic in Shreveport, Louisiana.  As a consequence of the afore, the

claimant came under the care and treatment of Dr. Phillip Osborne for pain management.  (CX4)

Ultimately the extent of the claimant’s impairment and disability was assessed by Dr. Osborne in the

Shreveport, Louisiana facility.  As a part of the permanent impairment assessment the claimant

underwent a battery of tests, to include a psychological evaluation and a second opinion by Dr.

Warren Long, a Shreveport neurosurgeon.  Dr. Osborne assessed the extent of the claimant’s

permanent impairment at 25% to the body as a whole.  (CX1)

On November 13, 1991 a hearing was conducted before the Arkansas Workers’

Compensation Commission relative to the extent of the claimant’s permanent disability as a result

of the February 25, 1989 compensable injury.  As of the date of the afore hearing the claimant had

undergone one surgical procedure relative to his cervical injury.  Dr. Wilbur Giles, who performed

the March 20, 1989 C6-7 anterior fusion on the claimant assessed the extent of the claimant’s

anatomical impairment at 10% to the body as a whole on July 10, 1989.  In a May 19, 1991 report,

Dr. Phillip Osborne assessed the extent of the claimant’s anatomical impairment at 25% to the body

as a whole based on the AMA Guides to the Evaluation of Permanent Impairment.  (CX1) The

claimant asserted entitlement to permanent total disability benefits during the November 13, 1991
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hearing.  In a ruling of April 14, 1992 growing out of the afore hearing, the claimant was found to

have sustained a 25% anatomical impairment as a result of the February 25, 1989 compensable

injury.  Further, the claimant was found to have sustained a 25% loss of earning capacity over and

above the anatomical impairment.

On January 17, 1996, a hearing was conducted in this claim before the Arkansas Workers’

Compensation Commission on the claimant’s contention that he had suffered a change in physical

condition by an increased medical rating by Dr. Giles.  As a consequence of the afore, the claimant

maintained that he was totally and permanently disabled.  Dr. Giles had previously generated a July

10, 1989 report assessing the extent of the claimant’s anatomical impairment at 10% to the body as

a whole.  In a July 18, 1995 report Dr. Giles increased the claimant’s impairment by an additional

5%.  During the course of the January 17, 1996 hearing, testimony was rendered by the claimant

regarding to his continuing medical treatment under the care of Dr. Giles and Dr. Davis relative to

the February 25, 1989 injury.  The claimant also provided testimony regarding his physical

limitations and restrictions attributable to the February 25, 1989 injury.  In a February 23, 1996

opinion, the Administrative Law Judge ruled that there had not been an increase in the claimant’s

physical impairment nor had there been an increase in the claimant’s wage loss disability.  The claim

was denied.  In a July 29, 1996 opinion, the Full Commission affirmed the ruling of the

Administrative Law Judge.

The claimant continued to treat with Dr. Davis and Dr. Giles relative to his compensable

injury subsequent to the January 17, 1996 hearing.  The testimony of the claimant reflects that his

physical condition continued to deteriorate and that the same resulted in an increase in his physical

limitations and restrictions.  Specifically, the claimant noted limitation in turning his head right to
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left or up and down.  The claimant noted that with such movement he experiences an increase in pain

in his neck and down his shoulders.

The testimony of the claimant reflects that following an increase in pain in his neck and

shoulder he returned to Dr. Giles in January 1998. Dr. Giles referred the claimant, following

examination, to Dr. C. Dwayne Daniels, an El Dorado orthopedic physician, for treatment relative

to his shoulder.  The claimant’s testimony reflects, with respect to his treatment under the care of Dr.

Daniels:

Well, the shoulder got better but I was still having
neck pains and muscle spasms in my upper back,
mainly on the right side, and that continued until I
went to see Dr. Russell.  (CX8, p. 8)

The claimant returned to Dr. Davis following the treatment for his shoulder complaints under

the care of Dr. Daniels.  As a result of his continuing and increasing symptoms relative to his neck,

the claimant was referred by Dr. Davis to Dr. Anthony E. Russell, a North Little Rock neurosurgeon.

On September 28, 1998, the claimant was evaluated by Dr. Russell pursuant to referral of Dr.

Davis. The September 28, 1998 report of Dr. Russell, relative to his evaluation of the claimant

reflects, in pertinent part:

David Poole presents today for evaluation of ongoing
neck and right shoulder pain.  This young gentleman,
who is from my home town, has had problems with
his neck for quite some time.  His first encounter with
neck pain culminated in a diskectomy and fusion at
C6-C7.  This was done by Dr. Giles.  Recently, Mr.
Poole has noted an increase in his pain.  He actually
underwent MRI scan in January of this year.  Dr.
Giles felt that his pain represented bursitis and had
him undergo steroid injections to the shoulder.  He
has continued to have pain since that time and
ultimately made arrangements to be seen here.
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* * *

A review of the MRI scan from January revealed the
presence of significant degenerative changes over
multiple levels and what appears to be a healed fusion
of C6-C7.  At C3-C4 on the right there did appear to
be some narrowing of the foramen and possible nerve
root compression.  The MRI scan itself was of poor
quality, however, and I was unable to make any
definitive recommendations based on this study.

The study we are reviewing today was over six
months old.  I am not inclined to make
recommendations based on a study this old, especially
in light of the fact that the symptoms have changed
somewhat over that period of time.  Although I am not
sure that I am going to be able to offer Mr. Poole
much, I do plan to repeat the MRI scan and make
recommendations based on the newer study.  I will
keep you posted as to our decision.  (CX10)

Under Dr. Russell’s care, the claimant did undergo additional diagnostic studies to include a

September 28, 1998 cervical MRI as well as a battery of tests on November 24, 1998.  (CX10)

Following his initial visit to Dr. Russell on September 28, 1998, the claimant came under the

care and treatment of same along with Dr. Richard Davis for complaints attributable to the February

25, 1989 compensable injury.  On May 2, 2000, the claimant underwent an anterior cervical fusion

at C5-C6 under the care of Dr. Russell.  Dr. Russell testified regarding the nexus between the

claimant’s February 25, 1989 compensable injury and initial cervical fusion under the care of Dr.

Giles on March 20, 1989 and the May 2, 2000 surgery:

Yes..  What I believe is that in a patient that young
who undergoes a single fusion or any kind of surgery
of their neck, the stress related to that is going to be
directly shifted upwards in the neck.  And the first
time I saw David, it was due to a C5-6 disc, which is
the level above the previous fusion.  And that is the
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one that takes the biggest amount of strain once a
fusion has occurred.  (CX9, p. 11-12)

The testimony of Dr. Russell reflected that the claimant remained in his healing period following the

May 2, 2000 surgery for three months. 

On February 27, 2001, the claimant underwent an anterior diskectomy and fusion at C4-5,

under the care of Dr. Russell.  Dr. Russell testified that the claimant remained in his healing period

three to four months following the February 27, 2001 surgery.

In an October 10, 2001 report, Dr. Russell noted of the claimant:

David Poole returns to the neurosurgery clinic today
in routine follow-up.  This gentleman continues to
have severe pain in the neck with radiation into the
right shoulder scapular area.  This has been
accompanied by some headaches and also been
accompanied by a significant amount of anxiety and
weight loss as well.  He is now status post anterior
cervical diskectomy and fusion at three levels and
continues to have a significant amount of pain with
head movement that has required a significant amount
of oral pain medication.

Mr. Poole recently underwent a follow-up myelogram
and CT scan.  It appears to show some foraminal
narrowing and possible stenosis at the C3-C4 level.
This could correlate quite well with his ongoing
symptoms and may be the area responsible for his
current pain.  We had given him the option to
consider reoperation at C3-C4 that consists of a
posterior approach with decompression of the nerve
root.  In the meantime he was given a prescription for
a Duragesic patch in an attempt to wean him off some
of his oral pain medications.  Finally, the patient is
now status post his third operative procedure.
Utilizing the AMA Guidelines for Impairment, his
impairment rating to the whole person would be
approximately 6% greater than the impairment rating
he had prior to his most recent operative procedure. .
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. .  We would continue to follow him and monitor his
progress while on the Duragesic patch.  He
understands if he is not significantly improved in the
short run, we would strongly consider reoperation. . .
.  (CX10)

On December 4, 2001, the claimant underwent a third operative procedure under the care of

Dr. Russell at C3-C4 and C2-3.  Dr. Russell’s testimony reflects, with respect to the December 4,

2001 surgery:

At that point we did a posterior approach to his neck.
In other words, the previous operative procedures had
been through the front of his neck, and the 4th of
December we did a posterior cervical decompression.
(CX9, p. 5)

Dr. Russell noted that the claimant reached maximum medical improvement as a result of the

December 4, 2001 surgery, six months following same.

During the course of his August 25, 2003 deposition, Dr. Russell confirmed the duration of

the claimant’s healing period following the surgical procedures the claimant underwent while under

his care, which was also contained in a May 1, 2002 letter to the claimant’s attorney.  (CX9)

Regarding the claimant’s physical activity and limitations relative to the compensable injury and

impairments growing out of the February 25, 1989 compensable injury, Dr. Russell testified:

He’s not going to be able to do any kind of work that
requires any lifting, any overhead work, any repetitive
movement of his neck.  He’s going to be limited in
how much sitting, standing.  He’s going to have to be
able to change position frequently.  I mean, he’s in
pretty bad shape.  (CX9, p. 9)

Dr. Russell added that it would be helpful for the claimant to be able to lay down at times during the

day.
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The claimant currently takes Hydrocodone, a narcotic, and other medications for pain.  Dr.

Russell offered his opinion that the claimant will require some type of strong pain medication,

whether narcotic or otherwise, for the rest of his life.  The claimant’s prescription medications

relative to his compensable injury are provided by his family physician, Dr. Richard K. Davis,

principally.  The claimant fills his prescriptions at Bruce Drug Store, in Smackover, Arkansas.  A

computer printoff of prescriptions filled for the claimant at Bruce’s Drug Store for the period January

1, 2002 through September 1, 2003 reflected a total of 96 prescriptions having been filled for a total

price of $10,556.48 (CX2).

During the course of the August 25, 2003 deposition, Dr. Russell was questioned regarding

the prospects of future surgery relative to the claimant:

Well, there’s no way to know for sure but he does still
have movable segments in his neck, and because of
the stress that’s placed on those by the previous
fusions, there is a very good chance that he will
require a future surgery.  (CX9, p. 8)

The testimony of Dr. Russell further reflects that at some point the claimant’s pain may have

to be addressed by some other mechanism:

Well, medications in the short-term. In the long-term
there may be other procedures, and when I say this,
non-conventional surgical procedures.  I am not
talking about further neck surgery, although that may
be needed as well.

I have suggested to him in the past that he may be a
candidate for some type of pain pump or implantable
pain stimulator or something of that nature.  Some
people still consider those things experimental and
they are really leery of attempting that sort of thing.
(CX9 p. 9-10)
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At another point, Dr. Russell testified that while he does do pain pumps he generally does not

recommend them for neck problems, noting that they generally do better with lumbar spine

problems.  Dr. Russell further testified, regarding the claimant:

I would have him, would recommend in the future
that he be tested for some type of implantable pain
relief in an attempt to get him off the narcotic pain
medications, whether it was a stimulator or a pump or
something of the nature, or hopefully something better
that will come along in the next few years.  (CX9, p.
15-16)

After a thorough consideration of all the evidence in this record, to include the testimony of

the claimant and his wife, along with medical reports, records of the prior hearings and depositions

of the claimant and that of Dr. Russell, I make the following:

FINDINGS

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2.  On February 25, 1989 the relationship of employee-employer-carrier existed among

the parties.

3. On February 25, 1989 the claimant earned wages sufficient to entitle him to weekly

compensation benefits of $209.08/$156.81 for total disability/permanent partial disability benefits.

4. On February 25, 1989 the claimant sustained an injury arising out of and in the course

of his employment.

5.  In addition to prior periods of temporary total disability, claimant was temporarily

totally disabled for the periods May 2, 2000 through August 2, 2000; February 27, 2001 through June

27, 2001; and December 4, 2001 continuing through June 4, 2002.

6.  The respondent shall pay all reasonable hospital and medical expenses arising out of
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the injury of February 25, 1989.

7. The claimant’s last healing period ended June 4, 2002.

8.  The evidence preponderates that there has been a change in the claimant’s physical

condition since the prior rulings of April 14, 1992 and February 13, 1996, in that claimant has

undergone three (3) additional cervical surgical procedures with a corresponding increase in his

anatomical physical impairment of no less than 7%.

9.  When the claimant’s age, education, employment history, permanent restrictions and

limitations are considered, the evidence preponderates that the claimant has been rendered

permanently and totally disabled effective June 4, 2002, from engaging in gainful employment

within the purview of the Arkansas Workers’ Compensation Act as a result of the February 25, 1989

compensable injury.

          10. The respondents have controverted the payment of temporary total disability benefits

for the periods May 2, 2000 through August 2, 2000; February 27, 2001 through June 27, 2001 and

December 4, 2001 through June 4, 2002.  The respondents have controverted claimant’s entitlement

to permanent total disability benefits.

CONCLUSIONS

On February 25, 1989, the claimant sustained a compensable injury to his neck.  The

compensability of the claimant’s February 25, 1989 injury is not disputed.  Three prior hearings have

been conducted in this claim, two of which address the claimant’s claim of permanent total

disability.

On November 13, 1991, in a hearing before the Arkansas Workers’ Compensation

Commission, the claimant asserted that as a result of his anatomical impairment and loss of earning
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capacity he had been rendered permanently and totally disabled.  As a result of the hearing, the

claimant was awarded permanent partial disability benefits in the amount of 50% to the body as a

whole, with 25% being attributable to the anatomical or permanent physical impairment and 25%

being attributable of loss of earning capacity.  On January 17, 1996, the claimant, in a hearing before

the Arkansas Workers’ Compensation Commission, asserted a change in physical condition growing

out of the February 25, 1989 injury such that there was an increase in anatomical impairment and

he had been rendered permanently and totally disabled.  The claim for additional benefits was

denied.

In the present claim the claimant asserts a change in physical condition relative to the

February 25, 1989 compensable injury such that he has been rendered permanently and totally

disabled.  Respondents deny that there has been a change in the claimant’s physical condition.  

The present claim is one governed by the statutory provision and case law in place prior to

the enactment of 796 of 1993.  In this regard, the pertinent statutory provision is lodged on Arkansas

Code Annotated §11-9-713, which reflects, in pertinent part:

(a) Except where a joint petition settlement has been
approved, the Commission may review any
compensation order, award, or decision.  This may be
done at any time within six (6) months of termination
of the compensation period fixed in the original
compensation order or award, upon Commission’s
own motion or upon the application of any party in
interest, on the grounds of a change in physical
condition or upon proof of erroneous wage rate.
Upon the review the Commission may make an order
or award terminating, continuing, decreasing, or
increasing for the future the compensation previously
awarded, subject to the maximum limits provided for
in this chapter. 
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The evidence in this record preponderates that there has been a change in the claimant’s physical

condition since the prior rulings relative to the January 17, 1996 hearing before the Arkansas

Workers’ Compensation Commission.  Further, the evidence preponderates that as a result of the

change in the claimant’s physical condition he has been rendered permanently and totally disabled

from engaging in gainful employment as a result of the February 25, 1989 compensable injury

effective June 4, 2002.

Prior to January 17, 1996, the claimant had undergone one surgical procedure relative to his

February 25, 1989 compensable injury.  Specifically, on March 20, 1989, the claimant underwent

an anterior surgical fusion at C6-C7, under the care of Dr. Wilbur Giles, a Little Rock neurosurgeon.

On July 10, 1989, Dr. Giles assessed the extent of the claimant’s anatomical impairment at 10% to

the body as a whole as a result of the injury and subsequent surgery.  In a July 18, 1995 report, Dr.

Giles opined that the claimant’s “overall permanent partial disability” had increased by

approximately 5% of his previous disability rating.  (CX11) The claimant had not undergone any

additional surgeries under the care of Dr. Giles or any other physicians at the time of the July 18,

1985 report.

The claimant did undergo treatment at the pain clinic in Shreveport, Louisiana under the

direction of Dr. Phillip Osborne following a November 15, 1990 hearing before the Arkansas

Workers’ Compensation Commission. Further, in a May 19, 1991 report Dr. Osborne assessed the

extent of the claimant’s permanent physical impairment growing out of the February 25, 1989

compensable injury at 25% to the body as a whole.  The claimant was awarded a 25% anatomical

impairment as a result of the November 13, 1991 hearing before the Commission.

Prior to the enactment of Act 796 of 1993, the statute provided with respect to permanent
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physical impairment, Arkansas Code Annotated §11-9-704, in pertinent part:

(c)(1). . .Any determination of the existence or extent
of physical impairment shall be supported by
objective and measurable physical or mental findings.

As previously noted, the present claim is governed by the statutory provisions in place prior to the

enactment of 796 of 1993.

The claimant continued to receive medical treatment under the care and treatment of Dr.

Richard K. Davis, his family physician, and Dr. Wilbur M. Giles, a Little Rock neurosurgeon,

relative to his February 25, 1989 compensable injury following his 1996 hearing before the Arkansas

Workers’ Compensation Commission and rulings therefrom.  The record further reflects that due to

an increase in symptoms of the neck and shoulder pain in 1998, the claimant returned to Dr. Giles

and was referred by same to Dr. C. Dwayne Daniels, a El Dorado orthopedic physician, to address

the claimant’s shoulder symptoms.  Further, the claimant’s increased symptoms resulted in a January

28, 1998 MRI scan relative to the cervical spine being performed.

On September 28, 1998, pursuant to referral of Dr. Richard Davis, the claimant came under

the care and treatment of Dr. Anthony E. Russell, a North Little Rock neurosurgeon.  On May 2,

2000 the claimant underwent an anterior cervical fusion under the care of Dr. Russell at C5-C6.

Thereafter, the claimant underwent cervical surgery procedures under the care of Dr. Russell on

February 27, 2001 and December 4, 2001.  In noting that the claimant’s initial surgical surgery was

on March 20, 1989 and that the subsequent surgery did not occur until May 2, 2000, Dr. Russell

testified that the only  thing to occur was the natural course of time, which was to be expected.  Dr.

Russell explained:

No, what I mean is the amount of time related to the
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initial surgery and how long it would take for other
symptoms to develop related to that.

* * *

It could be anywhere from six months to several
years.  (CX9, p. 12)

Dr. Russell testified regarding his findings and surgeries relative to the claimant’s initial injury and

surgery of 1989:

Not necessarily, I mean, number one, it would be
unusual for a person that young to have that many
levels of his neck showing that degree of deterioration
just from the natural process of aging.  And that’s
what leads me to believe that there’s an underlying
initial problem that developed that led to all of that.
(CX9, p. 12)

Dr. Russell performed surgery relative to the claimant’s cervical spine on three separate

occasions after the claimant initiated treatment under the care of same on September 28, 1998.

Following the claimant’s May 2, 2000 surgery he remained within his healing period for a period of

three months, through August 2, 2000.  The claimant was not paid temporary total disability benefits

during the afore period.  On February 27, 2001, the claimant underwent surgery under the care of Dr.

Russell and remained within his healing period through June 27, 2001.  The claimant was not paid

temporary total disability benefits by respondent during the afore period.  On December 4, 2001, the

claimant underwent surgery under the care of Dr. Russell in the form of a posterior cervical

decompression at C3-C4 and C2-C3.  The claimant remained within his healing period following

the afore surgical procedure through June 4, 2002.  The claimant was not paid temporary total

disability benefits for the afore period.

The evidence in the record preponderates that the claimant was within his healing period and
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totally incapacitated from  engaging in gainful employment, as such entitled to the payment of

temporary total disability benefits for the periods May 2, 2000 through August 2, 2000; February 27,

2001 through June 27, 2001; and December 4, 2001 continuing through June 4, 2002.  Respondents

failed to pay temporary total disability benefits to the claimant during the afore periods.  Respondents

have controverted the afore periods of temporary total disability benefits to the claimant.

In a report of October 10, 2001 relative to the claimant Dr. Russell assessed the extent of the

claimant’s anatomical impairment, based upon the AMA Guidelines for impairments relative to the

surgeries performed on the claimant’s cervical spine by him on May 2, 2000 and February 27, 2001

at 6% to the body as a whole greater than the impairment rating that the claimant had prior to the

surgeries performed by him.  Subsequent to the October 10, 2001 report, respondents paid permanent

partial disability benefits to the claimant to correspond with the 6% anatomical impairment assessed

by Dr. Russell.  At the time the claimant was assessed with the 6% anatomical impairment by

Russell on October 10, 2001, he had yet to undergo the December 4, 2001 posterior cervical

decompression.

Since the claimant’s February 25, 1989 compensable injury predates the enactment of Act

796 of 1993, the assessment of permanent physical impairment was not mandated pursuant to the

AMA Guidelines for Permanent Impairment 4th Edition.  It is clear, that at a minimum, the

claimant’s anatomical impairment as a result of the three surgical procedures under the care of Dr.

Russell, relative to his February 25, 1989 compensable injury has increased at a minimum in the

amount of 7% to the body of the whole over the rating the claimant had prior to the operative

procedures.  The respondents have heretofore paid permanent partial disability benefits to correspond

with a 6% anatomical impairment to the body as a whole over the claimant’s 25% impairment in
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place prior to May 2, 2000.  The respondents have controverted the claimant’s entitlement to

permanent disability benefits to correspond with the anatomical impairment relative to the December

4, 2001 surgical procedure.  Based upon the AMA Guides 4th Edition the third and subsequent

surgical procedures or operations would result in an additional 1% impairment.  The afore is also

the case with respect to the AMA Guidelines to Evaluating Permanent Impairment, 3rd Edition.

The evidence preponderates that the claimant has undergone three additional surgical

procedures relative to his surgical spine since the 1996 ruling in his claim.  Further,  the claimant’s

anatomical impairment has increased in an amount of 7% to the body as a whole, at a minimum, as

a result of the afore cervical surgery procedures. The evidence discloses that due to the subsequent

surgical procedures the mobility in the claimant’s cervical spine has been dramatically restricted.

Dr. Russell testified:

The upper three, if you want to put it that way, C-1,
C-2, C-3 – C-2, C-3 and C-4 are not used at this point.
When I did the posterior procedure, it was in an
attempt to avoid fusing one of the last movable
segments he’s got in his neck.  (CX9, p. 15)

The claimant presents credible testimony regarding the injuries and his residual symptoms

and physical limitations attributable to the February 25, 1989 compensable injury and subsequent

surgeries.  The claimant has severe limitations on his standing, sitting, and lifting.  Further, the

claimant has severe restrictions in the movement of his neck and head.  Specifically, the claimant

is impaired in turning his head right to left or up and down.  During the course of the day the

claimant has to lay down several times of duration lasting from several minutes to several hours.

In an August 20, 2003 report, Dr. Anthony Russell noted that the claimant had been followed

by him since September 1998 when he presented with ongoing neck pain.  The report reflects that
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the claimant had undergone a cervical diskectomy and fusion by Dr. Giles in March of 1989.

Thereafter, the August 20, 2003 report of Dr. Russell reflects, relative to the claimant:

. . .Although not initially considered a candidate for
surgical intervention his pain worsened over time and
ultimately he underwent surgery in May of 2000.
Eventually he underwent a third and fourth procedure,
but unfortunately, he continues to have pain despite
these interventions.

Mr. Poole is with daily pain in his neck as well as
headaches, radiating pain into his shoulders, etc.  I do
not believe that Mr. Poole will ever be able to return
to gainful employment.  Based on his multiple
operative procedures and residual symptoms it is my
belief that Mr. Poole is entitled to approximately a
25% partial impairment rating to the whole person.
This is an anatomical rating based on his previous
surgery, but it is my express belief that he is 100%
disabled in regard to the issue of whether he would
ever be able to work again.  I do not believe that even
the most sedentary work environments would allow
him to be pain free.  In fact, I believe that it would be
dangerous to both Mr. Poole and anyone working
around him should he return to employment as he
would be unable to protect himself or those around
him should any type of critical situation arise.  In
addition, any further injury would render him with a
permanent injury that would be difficult if not
impossible for him to recover.  I have seen Mr.
Poole’s weight drop precipitously over the last few
years and believe that this is a direct result of the
stress, depression that has arisen due to the realization
that this formerly hard-working young man is no
longer able to do the things that he did in the past.
This is coupled with a requirement of chronic use of
pain medications, it has been difficult for him to
function on a day to day basis. . . (CX10)

Dr. Russell confirmed the opinion expressed in the August 20, 2003 report during the course of his

August 25, 2003 deposition.  (CX9)
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The evidence in the record preponderates that the claimant has suffered a change in physical

condition since the 1996 ruling in his claim.  The claimant has undergone three additional surgical

procedures which has resulted in a corresponding increase in his anatomical permanent impairment

of 7% to the body as a whole at a minimum.  The change in the claimant’s physical condition when

coupled with his age, education, permanent restrictions and limitations, along with his work history,

has resulted in the claimant being rendered permanently and totally disabled effective June 4, 2002,

as a result of the February 25, 1989 compensable injury. Respondents have controverted the

claimant’s entitlement to permanent total disability benefits.

AWARD

Respondents are hereby ordered and directed to pay to the claimant temporary total disability

benefits at the weekly compensation benefit rate of $209.08 for the periods beginning May 2, 2002

through August 2, 2002; February 27, 2001 through June 27, 2001; and December 4, 2001

continuing through June 4, 2002, as a result of the claimant’s compensable injury of February 25,

1989.  Said sums accrued shall be paid in a lump without discount.

Respondents are further ordered and directed to pay to the claimant permanent partial

disability benefits to correspond with the claimant’s additional anatomical impairment of 7% to the

body as a whole incurred as a result of surgeries on May 2, 2000; February 27, 2001; and December

4, 2001 relative to his compensable injury of February 25, 1989.  Said sums accrued shall be paid

in a lump without discount.  Respondents may claim credit for sums heretofore paid toward the

discharge of the afore mentioned obligation.

Respondents are further ordered and directed to pay all reasonably related medical, hospital,

nursing, and other apparatus expenses, to include medical related travel, growing out of the
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claimant’s compensable injury of February 25, 1989.

Respondents are further ordered and directed to pay to the claimant permanent total disability

benefits at the weekly compensation benefit rate of $209.08 as a result of the claimant’s having been

rendered permanently and totally disabled within the purview of the Arkansas Workers’

Compensation Act as a result of the change in physical condition effective June 4, 2002.  Said sums

accrued shall be paid in a lump without discount.

The maximum attorney’s fees are herein awarded to the claimant’s attorney, the Honorable

Denver L. Thornton, on the controverted portions of this award pursuant to Arkansas Code

Annotated §11-9-715, and Arkansas Code Annotated §11-9-716, and in accordance with Holiday

Inn-West v. Coleman, 31 Ark. App. 224, 792 S.W.2d 345 (1990).

This award shall bear interest at the legal rate pursuant to Arkansas Code Annotated §11-9-

809, until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

                                                                            
ANDREW L. BLOOD
Administrative Law Judge 


