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Hearing before ADMINISTRATIVE LAW JUDGE  ANDREW L. BLOOD, on October 17, 2003,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE  M. KEITH WREN, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE RICHARD LUSBY, Attorney at Law, Jonesboro,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine claimant’s entitlement to

additional workers’ compensation benefits.

On August 19, 2003, a prehearing conference was conducted in this claim, from which a

prehearing  order of August 20, 2003, was filed. The prehearing order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’ respective

contentions relative to the issues. The prehearing order is herein designated a part of the record as

Commission Exhibit #1.

The testimony of Angela Mason, the claimant, and Angela Gilland,  coupled with medical

reports and documents comprise the record in this claim.

DISCUSSION
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Angela Mason (Sorrentino), the claimant, with a date of birth of October 29, 1970,

commenced her employment with respondent on March 29, 2000.  Claimant was discharged from

the employment of respondent  on or about April 21, 2003. 

Respondent is a manufactory of store fixtures. Regarding her job, the testimony of the

claimant reflects:

I worked on the plant line. Part of the time I worked
doing computer work and then sometimes I worked
on the line. (T.10)

Claimant’s job title or occupation during her employment is described as a racker. In performing her

job duties claimant took parts of the line and either stacked them on skids or put them in boxes. Parts

routinely and regularly handled by the claimant in the discharge of her employment duties ranged

from very small parts to large parts, to include shelves and beams. The testimony reflects that the

weights of the parts range as much as 157 pounds. Parts lifted by the claimant on a frequent or

consistent basis in the discharge of her employment duties, the testimony reflects:

Sometimes if we had the heavy wall uprights I believe
they are anywhere from 70 to 90 pounds a piece and
sometimes we had to do t hem for hours at a time. (T.
11)

On February 25, 2002, claimant suffered an injury to her back within the course and scope

to her employment with respondent. At the time of the injury claimant was taking parts of the line

and stacking them on a skid. Claimant describes the part as a heavy wall upright. Claimant explained

that she went to stack a part on a skid and couldn’t get back up.

Claimant February 25, 2002, compensable injury was reported to appropriate supervisory

personnel of respondent. Claimant was transported from the nurse’s office, which is located at the
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facility of respondent, by the nurse to respondent’s designated medical provider, Dr. Mack Shotts.

After being seen by Dr. Shotts and other physicians at Paragould Doctor Clinic for treatment relative

to the February 25, 2002, injury on several occasions claimant was ultimately referred to Dr. K.

Dwayne Eubanks, a Jonesboro neurosurgeon. The evidence in the record reflects that while claimant

was seen on several occasions by Dr. Shotts and other physicians at Paragould Doctors’ Clinic,

respondents’ designated medical provider, for complaints relative to the February 25, 2002,

compensable injury, she was also seen by her family physician, Dr. L. L. Shedd, during the same

period relative to the compensable injury.

Claimant preoperative diagnosis, attributable to the February 25, 2002, compensable injury

was that of central and left paracentral L5-S1 herniated nucleus pulposus with left S1 radiculopathy

and right paracentral protrusion at L4-L5 with lateral recess stenosis and L5 vs. S1 radiculopathy on

the right.  On September 30, 2002, claimant underwent surgery under the care of Dr. Dwayne

Eubanks in the form of a left L5-S1 microdiscectomy for decompression of the left S nerve root, L5

laminectomy and right L5-S1 microdiscectomy for decompression of the right S1 root and medial

facetectomy at L4-L5 on the right for decompression of the right L5 root. On November  8, 2002,

due to continuing leg pains, claimant underwent a lumbar myelogram and a CT lumbar post-

myelogram, under the direction of Dr. Eubanks.

While claimant returned to the employment of respondent following her surgery by Dr.

Eubanks she testified that she does not believe that she is fully recovered  from the injury. Claimant

was referred to Dr. Bruce Safman.  Claimant was released to return to limited duty January 13, 2003,

working four hours a day for two weeks.  Thereafter, claimant was released to light duty working

six hours a day for one week beginning January 27, 2003.  On February 3, 2003, claimant was
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released to full unrestricted duty by Dr. Safman. 

The testimony of the claimant reflects that she was able to perform the limited duty work

pursuant to the release authored by Dr. Safman, and that respondents provided such work. Claimant

continued to  experience  residuals attributable to the February 25, 2002, compensable injury while

performing the limited duty work.  When released to full duty, claimant was unable to consistently

perform the assigned job duties, and notified appropriate supervisory personnel.  The testimony of

the claimant reflects that respondents arranged for her to be evaluated by Dr. John D. Brophy on

March 31, 2003.  Following his evaluation of the claimant, Dr. Brophy released the claimant to

return to full duties without restrictions. 

On January 24, 2003, Dr. Safman authored a report finding that the claimant had reached

maximum medical improvement and  assessing the extent of her anatomical impairment at 11% to

the body as a whole. In his March 31, 2003, report, Dr. Brophy also opined that the claimant had

reached maximum medical improvement with a permanent physical impairment of 11% to the body

as a whole.

Claimant reported back to respondent following the March 31, 2003, evaluation by Dr.

Brophy, and was assign her regular employment duties. Claimant continued to experience residuals

attributable to the February 25, 2002, compensable injury, to include pain in her low back, and an

inability to lift significant weight, and difficulty bending. Claimant relayed the difficulty she was

experiencing attempted to discharge her employment duties to supervisory   personnel of respondent.

Claimant requested permission to return to a doctor for complaints attributable to the residuals of

the injury, however was informed by her supervisor, Ms. Angela Gilland, that she could not return

to respondent designated medical providers because she had been released.  Claimant’s testimony
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further reflects that she was informed that respondent could not recognize any medical restrictions

upon her physical activities by a physician other than respondents designated medical provider.

Claimant acknowledged that respondent’s policy dictated that if any employee accumulated

forty points for absenteeism that same served as the basis for the termination of the employee’s

employment. Claimant’s employment with respondent was terminated April 2003, by respondent

based upon  absenteeism.  At the time of claimant’s discharge from the employment of respondent

for absenteeism she had a  accumulated total of three hundred twenty-three point.  

After claimant was discharged from the employment of respondent, she sought employment

through Employment Security Division. Claimant also received unemployment benefits. The

testimony of the claimant reflects that she has submitted employment applications to various

employers in the area since her employment with respondent was terminated, however she has not

secured employment. Claimant acknowledged that she disclosed her prior injury to perspective

employers.

The testimony of Angela  Gilland, the claimant’s supervisor during the pertinent time period,

subsequent to her return to the employment of respondent on January 13, 2003,  acknowledges that

the claimant relayed that she was having trouble doing her job on the line. Ms. Gilland further

testified regarding efforts that she took to move the claimant to lighter duty type jobs:

There were times, if I had enough manpower I would
put her in special racking, And, she would come to me
at times and complain, I can’t do it anymore.  I would
shift a few people around to accommodate her but
there came a time where you don’t have the extra
people to do that and I explained to her, Angela, you
have to be able to do this job.  You’ve been released
to full duty and I need you here to do this job. (T.32)
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During the course of her testimony,  the claimant identified several jobs which she

characterized as light duty that were always available at respondent-employer. Claimant noted that

there was a paperwork job which did not require heavy lifting. Further, claimant described the

special racking job, which entailed small parts. Claimant also described the job as stick wrapping,

which entailed placing foam between the parts to prevent scratches. Finally, the claimant noted that

a lot of the parts were boxed and that the same required the making of the boxes which was light

duty.

The testimony of Ms. Gilland reflects, regarding the light duty jobs described by the claimant:

No, sir, those are not specific light-duty functions.
Those jobs are done when the associates are not
needed on   the line at that moment.  They are put on
to do those functions at that time and then put  back
on. (T. 32)

Ms. Gilland testified that she was not aware of Dr. Brophy’s report wherein he relayed that if the

claimant could not handle returning to work full duty that she should consider alternative

employment. Ms. Gilland added that she does not see the restrictions placed on the  injury employee

by physicians. The testimony of Ms. Gilland  reflects that the afore  information is provided to

human resource, and that as a supervisor she is informed what the employee’s functions are and what

her capabilities are. 

The medical in the record reflects that the claimant was referred by Dr. Dwayne Eubanks,

her treating neurosurgeon, to Dr. Bruce Safman, for a consultation relative to claimant’s pain

complaints. Claimant was initially seen by Dr. Safman in late 2002. Following a January 3,  2003,

visit, claimant was released by Dr. Safman to light duty working four hours per day with a ten minute

rest period every two hours and lifting weights no greater than fifteen pounds. (CX 1, p.1).  On
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January 13, 2003, claimant in fact returned to the employment of respondent working four hours per

day for a period of two weeks. Following a January 24, 2003, follow-up visit with Dr. Safman,

claimant was released to work a six hour day for a period of one week with a twenty-five pound

lifting restriction. Thereafter, claimant was to resume regular duties, which occurred on February 3,

2003.  

In his January 24, 2003, clinic note, Dr. Safman opined that the claimant had reached

maximum medical improvement as of the visit. The clinic notes further reflects:

This patient had surgery at two different levels, L4-5
and L5-S1.  According to the Guides To The
Evaluation of Permanent Impairment, 4th edition, page
113, table 75, this patient would be entitled to a 10%
disability rating for the first surgery and 1% disability
rating for  the additional  level, which would be 11%
disability rating. (CX 1, p20)

Dr. Safman further noted in the January 24, 2003, clinic note that he would see the claimant on an

as needed basis in the future.

The testimony of the claimant reflects that when she began working full unrestricted duty on

February 3,  2003, she experience an exacerbation of her symptoms attributable to her compensable

injury and surgery. Claimant’s testimony reflects that when she expressed her desire to return to the

doctor she was informed by her supervisor that she had been released to full duty and respondent

would not be responsible for the cost of her medical treatment.  Claimant’s testimony further reflects

that she was informed by supervisor personnel of respondent that respondent would not recognize

any restrictions on her employment activity by a physician other than its designated medical

provider. 

The claimant’s family physician is Dr. L. L. Shedd, at Family Practice Clinic.  The medical
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in the record reflects numerous release from work  authored by Dr. Shedd, Dr. Berry D. Hendrix and

other physicians at Family Practice Clinic relative to the claimant covering the period February 10,

2003 through April 7, 2003. (CX. 1, p21-27)

On March 31, 2003, claimant was evaluated by Dr. John D. Brophy, for a second opinion

relative to the claimant’s back pain status post-lumbar discectomy. The March  31, 2003, report of

Dr. Brophy reflects a history of the claimant’s injury and medical treatment received relative to same.

the report further reflects, in pertinent part:

She was returned to light duty on  13 January, 2003,
and full duty on 3 February, 2003. Since returning to
full  duty, she has noted increasing low back pain with
lifting and bending. She has infrequent left lower
extremity pain.  She has undergone treatment with
multiple anti-inflammatories which have been
ineffective. She is currently  requiring Lortab twice a
day which she obtains from her primary care
physician.  She has not participated  in a home
endurance exercise program. She denies significant
lower extremity symptoms.

* * *

IMPRESSION: Residual back pain status post lumbar
discectomy with myofascial component without
clinical evidence of radiculopathy or recurrent HNP.

RECOMMENDATIONS:  In my opinion, there is no
indication for surgical intervention.  I have suggested
continued conservative management with anti-
inflammatories and gradual  progression of a walking
endurance exercise  program in an effort to tone her
lumbar paraspinal muscles.  Based on the results of
the postoperative studies and  her normal neurologic
examination, there is no objective reason why she
cannot be cleared to return to work at full duty
without restriction.  At six months postop, I would
consider her at maximum medical improvement with
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a PPI rating (according to the AMA Guidelines, 5th 
Ed.) of eleven  percent (11%). If she is unable to
tolerate  full duty, she should consider alternative
employment. (CX. 1, p28-30)

Finally, the claimant was seen by Dr. Troy Stallup, at Family Practice Clinic on April  9, 2003, and

directed to remain off work until April 10, 2003. (CX 1, p.31)

Claimant was discharged from the employment of respondent at the conclusion of April

2003, for absenteeism. Claimant attributes her absenteeism to the fact that she was physically unable

to perform her regular job duties subsequent to February 3, 2003, as a result of her  compensable

injury. Claimant noted that prior to her compensable injury of February 25, 2002, she had perfect

attendance the two proceeding months. Claimant maintains that she has suffered a substantial wage

loss in excess of her anatomical impairment as a result of the compensable injury sustained in the

employment of respondent. Respondents deny that claimant has suffered any loss of earing capacity.

After a through consideration of all the evidence in this record, to include the testimony of

the witnesses, review of the medical reports, and other documents and application of the appropriate

statutory provision, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 25, 2002, the relationship of employee-employer existed between the

parties.            

3. On February 25, 2002, the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $226.00 for permanent partial disability benefits.

4. On February 25, 2002, the claimant sustained an injury arising out of and in the
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course of her employment.

5. The claimant has been paid appropriate temporary total disability benefits relative to

her February 25, 2002, compensable injury.

6. The respondent shall pay all reasonable hospital and medical expenses arising out of

the injury of February 25, 2002.

7. The claimant’s healing period ended January 24, 2003.

8. The claimant has a permanent partial disability in the amount of 11%.

9. When the claimant’s age, education, permanent restrictions and limitations are

considered, the evidence preponderates that she has sustained a loss of earning capacity/wage loss

of 35% in excess of her anatomical impairment.

10. The respondent has controverted  the payment of permanent disability benefits to the

claimant in excess of her anatomical impairment.

CONCLUSIONS

The compensability of the claimant’s  February 25, 2002, injury in the employment of

respondent is not disputed. Claimant was performing her regular employment duties racking heavy

wall uprights, weighing between 70 and 90 pounds when she suffered the injury. On September 30,

2002, claimant underwent surgery at two levels of her lumbar spine, under the care of Dr. Dwayne

Eubanks, a Jonesboro neurosurgical.  On November 22, 2002, claimant came under the care and

treatment of Dr. Bruce Safman, pursuant to a referral of Dr. Eubanks to address her complaints of

residual low back pain. On February 3, 2003, claimant was released to full unrestricted duty by Dr.

Safman. Dr. Safman also assessed the claimant with an  11% anatomical impairment relative to the

February 25, 2002, compensable injury, and opined that the claimant had reached maximum medical
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improvement as of January 24, 2 003. 

On March 31, 2003, claimant was evaluated by Dr. John D. Brophy, a Memphis physician.

Dr. Brophy concluded that the claimant had reached maximum medical improvement and that she

had a residual anatomical impairment as a result of the February 25, 2002, compensable injury of

11% to the body as a whole.  Dr. Brophy concluded, based upon the results of the post-operative

studies and a normal neurologic examination that there was no objective reason why the claimant

could not be cleared to return to work at full duty without restrictions.

At the conclusion of the April 2003, claimant was discharge from the employment of

respondent based on absenteeism, which  she attributes to residuals of her compensable injury. As

a consequence of the afore, claimant asserts that she has suffered a loss of earning capacity/wage loss

disability in excess of the 11% anatomical impairment to the body as a whole. Respondent contend

that the claimant is employable and should have no wage loss disability as a result of the

compensable injury. The present claim is one governed by the provisions of Act 796 of 1993, in that

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

There is no evidence in the record to reflect that the claimant suffered from low back

complaints or required medical treatment relative to same prior to the February 25, 2002,

compensable injury in the employment of respondent.  Claimant has hired by respondent on March

29,  2000. (RX 2)

Claimant performed the job duties of a racker in her employment with respondent.

Respondent is a manufactory of store fixtures.  Claimant’s regular job duties entailed lifting heavy

wall uprights ranging in weight from 70 to 90 pounds a piece.  Claimant lifted the parts from the line
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and stacked them on skids.  The February 25, 2002, compensable injury to the claimant’s low back

was sustained when lifting the heavy wall uprights and stacking them on skids.

Claimant earned $11:00 per hour during her employment with respondent. Further, the

credible testimony reflects that claimant’s work week could  range from 40 to 60 hours. For the

month of December 2001, and January 2002, claimant had a perfect attendance record. On February

25, 2002, claimant suffered her compensable injury in the employment of respondent.

On September 30,  2002, claimant underwent surgery under the care of Dr. Dwayne Eubanks

relative to her February 25, 2002, compensable injury. Medical evidence in the record reflects that

claimant underwent a left L5-S1 microdiscectomy for decompression of the left S1 nerve root,  L5

laminectomy and right L5-S1 microdiscectomy of   decompression of the right S1 root and  medial

facetectomy at L4-L5 on the right for decompression of the right L5 root. (RX. 1,   p3-5).  Following

the surgery claimant continued to experience residuals attributable to the compensable injury, to

include pain in her low back. As a result of claimant’s continuing pain, Dr. Eubanks recommended

that the claimant undergo additional diagnostic studies.  On November 8, 2002, claimant underwent

a myelogram of her lumbar spine as well as a CT lumber spine post-myelogram. (RX 1, p6-9).

Claimant was referred by Dr. Eubanks to Dr. Bruce Safman, to address the residuals pain complaint.

On November 22, 2002, claimant was evaluated by Dr. Safman.  Claimant underwent a

conservative treatment regiment under the care of Dr. Safman following the initial evaluation. Dr.

Safman imposed restriction on claimant’s physical activities.  Claimant was paid temporary total

disability benefits by respondents during the time she was within her healing period and unable to

perform  employment duties.  On January 13, 2003, claimant returned to the employment of

respondent pursuant to a light duty release authored by Dr. Safman. Claimant was permitted to work
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pursuant to the light duty release of Dr. Safman, four hours per day.  Claimant’s credible testimony

reflects that she continued to experience residuals  attributable to the compensable injury, to include

pain in her low back and occasionally down her lower extremity,  which was aggravated by repetitive

bending.  Claimant worked for a period of two weeks for four hours per day, in accordance with the

release of Dr. Safman. Following a January 24, 2003, visit with Dr. Safman claimant was released

to work six hours per day for one week with a twenty-five pound lifting restriction. Thereafter,

commencing February 3,  2003, claimant was released to full duty by Dr. Safman.  Dr. Safman also

opined that the claimant reached maximum medical improvement as of January 24, 2003, visit.

Claimant had an 11% anatomical impairment as assessed by Dr. Safman relative to the compensable

injury and surgery at two levels in her lumbar spine as a result of same.

The evidence discloses claimant was unable to work the six hours per day the entire week

of January 28 through February 3, 2003, due to residuals of her compensable injury. During the afore

period, claimant’s lifting restriction was limited to twenty-five  pounds. There is evidence in the

record to reflect that claimant disclosed to supervisor personnel, during the afore time period, that

she was experiencing trouble and difficulty performing her job and requested a lighter assignment.

At times accommodations were made.  On February 3, 2003, claimant was released to full

unrestricted  duty by Dr. Safman. As previously noted, claimant’s regular job duties routinely

required the lifting of weights ranging from 70 to 90 pounds in the discharge of her employment

duties. The medical reports of Dr. Safman, contained in the record, are silent with respect to

knowledge of the claimant’s routine job duties in the employment of respondent. 

Claimant attempted to perform assigned job duties following her February  2003, unrestricted

release to full duty by Dr. Safman. The credible evidence in the record reflects that the claimant
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relayed to supervisor personnel of respondent that she was having difficulty or trouble performing

the job. Claimant missed time from work following the February 3, 2003, full duty release.  The

credible evidence in the record reflects claimant’s absenteeism subsequent to February 3, 2003, was

directly  attributable to residuals of her compensable injury of February 25, 2002. Further, claimant

sought medical treatment from her primary care physician at Family Practice Clinic for the

exacerbation to her compensable injury brought on by her efforts to perform her regular employment

duties with respondent. (CX. 1, p21-27)

On March 3l, 2003, respondents arranged for the claimant to be evaluated by Dr. John D.

Brophy. Dr. Brophy concluded that in his March 31, 2003, report, that there was no indication for

surgical intervention relative to the claimant’s continued complaints. Dr. Brophy’s impression

relative to the claimant complaints was that of residual back pain status post-lumbar discectomy

myofascial component without clinical evidence of radiculopathy or recurrence HNP. While

recommending continued conservative management with anti-inflammatories and gradual

progression of walking endurance exercise program in an effort to tone her lumbar paraspinal

muscles Dr. Brophy concluded that there was no objective reasoning why the claimant could not be

cleared to return to work at full duty without restriction. Dr. Brophy also assessed the claimant with

a 11% anatomical impairment and concluded  that she had  reached maximum medical improvement.

  Again, a review of the record of Dr. Brophy reflects that the residual complaints  registered

by the claimant attributable to her compensable injury were legitimate. Further, Dr. Brophy’s March

31, 2003, report is  devoid of any indication of an awareness of the claimant’s routine unrestricted

regular job duties. Dr. Brophy did not that if the claimant was unable to tolerate full duty she should

consider alternative employment.
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While both Dr. Brophy and Dr. Safman may or may not have been familiar with the

claimant’s routine unrestricted job duties, respondent was. In the instant claim, claimant had

undergone surgery at two levels of her lumbar spine relative to her compensable injury. Subsequent

to the September 30, 2002, surgery under the care of Dr. Eubanks, claimant continued to experience

complaints of pain in her low back to the extent that further diagnostic studies were conducted

pursuant to direction of Dr. Eubanks.  Additionally, claimant was referred by Dr. Eubanks to Dr.

Safman for treatment of her pain complaint. Claimant received treatment relative to the pain in her

low back, to include trigger point injections, under the care of Dr. Safman in December 2002.

Respondent was fully aware of the claimant’s regular job duties, which included lifting

weight of 70 to 90 pounds regularly and frequently during the course of her employment. At the time

of the January 24, 2003, final visit with the claimant, Dr. Safman had imposed a twenty-five pound

lifting restriction on the claimant’s employment activity along with a six hour day for a period of one

week. Dr. Safman’s January 24, 2 003, report of the claimant appropriately noted that she had

undergone surgery at two levels of her lumbar spine for which she had sustained an 11% anatomical

impairment to the body as a whole. Given the twenty-five pound weight restriction in place as of the

date of claimant reaching maximum medical improvement coupled with the sever restrictions on

lifting activity imposed prior to that date, by Dr. Safman, it is inconceivable that the claimant would

be released to unrestricted lifting activity one week later. Clearly, the fact that the claimant had

undergone surgery at two levels on her spine did not ceased to be pertinent within the week duration

between January  27, 2003, and February 3, 2003. 

Claimant is a thirty-two year old female who did not have complaints of low back pain or

injury prior to February   25,  2002.  Following her compensable injury of February 25, 2002,
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claimant underwent surgeries at two levels of her lumbar spine. Subsequent to the February 25, 2002,

compensable injury, claimant has not been pain free, relative to her lumbar spine. There is no

evidence in the record to reflect that Dr. John Brophy, who performed the second opinion evaluation

of the claimant, is a  rehabilitation specialist or physical medicine physician.  Dr. Brophy following

his evaluation of the claimant, found, “there is no objective reason” why the claimant could not be

cleared to return to work full duty without restrictions. From purely physical standpoint it is logical

to assume that a thirty-two year old female who has undergone surgery at two levels of her lumbar

spine could be   expected to discharge regular employment duties lifting 70 to 90 pounds on a regular

basis during an eight hour shift. 

The present claim is one for wage loss benefits in excess of the claimant’s anatomical

impairment.  The evidence preponderates that the claimant   was unable to discharge her  regular

employment duties in the employment of respondent subsequent to February 3, 2003.  Further, the

claimant’s inability to perform her regular job duties is directly attributable to the February      25,

2002, injury. Claimant’s employment with respondent was terminated, presumably due to

absenteeism. The evidence preponderates that the claimant’s absenteeism was directly related to

residuals of her February 25, 2002, compensable injury and an inability to physically perform full

unrestricted regular assigned duties in the employment of respondent.

During the course of the hearing in this claim, claimant maintains that there  were jobs

available at respondent, light duty in nature, on a regular basis which she should have performed had

the same been offered to her. Respondent, through it representative, disputes that there are permanent

jobs of the afore character. The same becomes a murtepoint in that claimant has not sought benefits

pursuant to Ark. Code Ann. §11-9-505(a). The evidence, however, is nonetheless clear that  
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claimant was physically unable to perform her regular job duties as a racker subsequent to February

3,  2003. The evidence preponderates that as a result of the claimant’s compensable injury, and

subsequent surgery, she is physically unable to perform her regular job duties as a racker in the

employment of respondent. Claimant offered testimony regarding her regular job duties in the

employment of respondents. There is no evidence in the record to the contrary. 

Further, following the January 24, 2002, report of Dr. Safman, claimant was informed by

supervisor personnel that further medical treatment would not be provided by respondent.

Additionally, claimant was inform by supervisor personnel of respondent that respondent would not

honor a restricted release authored by a physician other than its designated medical provider.

Claimant continues to require medical treatment subsequent to January 24, 2003, relative to  her

compensable injury. In furtherance of the afore, the evidence discloses that claimant was seen by her

primary care physicians at Family Practice Clinic on numerous occasions subsequent to February 3,

2003. Respondents did pay for the cost the claimant’s March 31, 2003, evaluation by Dr. Brophy,

however same did not involve providing medical treatment.   The issue  of medical benefits or

claimant’s entitlement to continued medical treatment is not before the Commission at this juncture.

The fact that claimant has reached maximum medical improvement does not obviate the

responsibility of respondent to  provide reasonable necessary medical treatment relative to the

claimant’s February 25, 2002, compensable injury. 

After claimant’s employment was terminated by respondent in April 2003, claimant filed for

and received unemployment benefits. Further, claimant sought employment in the area of various

employers.  While claimant has submitted employment applications and underwent interviews she

has not been successful in securing employment. 
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The evidence in the record preponderates that the claimant experience pain on a continuing

basis relative to her low back attributable to February 25, 2002, compensable injury.  Claimant

requires pain medication anti-inflammatories  and to address her residual complaints of her

compensable injury. Claimant is unable to lift weight of significant or to engage in prolong bending

or stooping. Claimant did not experience any limitations or restrictions on her physical activity prior

to the February 25, 2002. compensable injury in the employment of respondent. While the claimant

has attempted to secure employment since her employment with respondent was terminated in April

2003, she has been unable to secure same. Claimant earned in excess of $11.00 per hour while

employed by respondent.

It is therefore my opinion, after a through consideration of the evidence in this record, when

the claimant’s age, education, permanent restrictions and limitations are considered,  she has suffered

a loss of earning capacity in the amount of 35% over  and above her anatomical impairment.

Respondent has controverted the claimant’s entitlement to wage loss disability in excess of the

anatomical impairment.

AWARD

Respondent is hereby ordered and directed to pay to the claimant permanent partial disability

benefits to correspond with  the 35% loss of earning capacity over and above claimant’s anatomical

impairment at 11% to the body as a whole. Said sums accrued shall be paid in lump without

discount. 

Respondent is further ordered and directed to pay all reasonable related medical, hospital,

nursing, and other apparatus expenses, to include medical related travel, growing out of the

claimant's compensable injury of  February 25, 2002.
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Maximum attorney fees are herein awarded to the claimant's attorney the Honorable M.

Keith Wren, on the controverted portion of this Award, pursuant to Ark. Code Ann. §11-9-715 and

Ark. Code Ann. §11-9-716.

This Award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

                        ________________________________
                        Andrew L. Blood
                        Administrative Law Judge


